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Lessons Learned from Halifax—
Plaintiff’s Power in a Stark Law/
False Claims Act Case
John M. Perry Jr.
Bradley Arant Boult Cummings LLP 
Nashville, TN

On March 10, 2014 Halifax Hospital Medical Center and Halifax 
Staffing Inc. (collectively, Halifax) settled claims brought against 
them under the federal physician self-referral prohibition (Stark 

Law) and the Federal False Claims Act (FCA) by relator Elin Baklid-Kunz 
(Relator) in which the United States had intervened.1 The case resulted 
in a number of significant legal rulings that health care lawyers and 
their clients have watched closely. While considerable attention has been 
devoted to each of these rulings in isolation, when considered together 
they demonstrate the significant power and leverage a plaintiff (whether 
a qui tam relator or the government) can wield in a Stark Law/FCA 
case once it satisfies a relatively low burden of proof. This context helps 
explain why a health system like Halifax might voluntarily agree to pay 
$85 million to settle claims asserted against it based on compensation 
arrangements with two groups of physicians, and why other hospitals and 
health systems should view Halifax as a cautionary tale. 

Overview of the Halifax Case and Settlement
The plaintiffs in Halifax alleged, among other things, that Halifax’s 
arrangements with medical oncologists and neurosurgeons violated the 
Stark Law, and, therefore, that Medicare claims submitted by Halifax 
based on referrals from these physicians violated the FCA.

The government argued that Halifax’s arrangements with the medical 
oncologists failed to comply with a Stark Law exception because those 
arrangements took into account the volume or value of the physicians’ 
referrals. The arrangements with the medical oncologists provided for a 
base salary and participation in a bonus pool equal to 15% of the oper-
ating margin of the hospital-based medical oncology program at Halifax. 
The bonus pool was allocated among the physicians in proportion to their 
personally performed services. Because the bonus pool included revenues 
for designated health services (DHS)—i.e., hospital outpatient services—
referred by the physicians (i.e., services not personally performed by 
the physicians), the government argued that the arrangement took into 
account the volume or value of the physicians’ referrals, regardless of how 
the bonus pool was allocated among the individual physicians. 
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The government argued that Halifax’s arrangements with the 
neurosurgeons failed to comply with a Stark Law excep-
tion because those arrangements resulted in compensation 
in excess of fair market value. Those arrangements provided 
for a base salary, benefits, call pay, and a bonus equal to 
the difference between the base salary and the physicians’ 
collections. According to the government’s expert witness, 
these arrangements resulted in compensation to the neuro-
surgeons in amounts more than twice the compensation paid 
to neurosurgeons at the 90th percentile of their specialty, 
despite producing below the 90th percentile. 

The government argued that the prohibited referrals in the 
case resulted in the submission of 74,838 claims and an 
overpayment of $105,366,000.2 

Halifax contested the plaintiffs’ claims at the initial pleading 
stage and throughout discovery, and the parties eventually 
filed cross-motions for summary judgment. In deciding the 
motions, the court issued a number of rulings, including:  
(1) granting partial summary judgment to the government 
based on the court’s conclusion that Halifax’s financial 
arrangements with the medical oncologists violated the Stark 
Law as a matter of law;3 and (2) denying Halifax’s motion for 
summary judgment for a variety of reasons, including because 
the government proffered an expert’s opinion that compensa-
tion paid to the neurosurgeons exceeded fair market value, 
which created material issues of fact.4

Following these rulings, the parties proceeded with trial 
preparation. On March 3, 2014, the morning scheduled for 
jury selection in the case, the parties announced to the court 
that they had reached an agreement to settle the claims in 
which the United States had intervened. On March 10, 2014 
the parties entered into a settlement agreement formalizing 
the settlement. The settlement agreement requires Halifax to:

• Pay the plaintiffs $85 million (including almost  
$21 million to the Relator); 

• Enter into a five-year corporate integrity agreement (CIA) 
with the U.S. Department of Health & Human Services, 
Office of Inspector General;

• Not include any costs related to defense of the settled 
claims, the settlement amount, or the costs of complying 
with the CIA in any Medicare cost report;

• Refund any such sums included in previously submitted 
cost reports; and 

• Admit that it violated the Stark Law as set forth in the 
district court’s opinion granting partial summary judg-
ment to the plaintiffs in connection with the arrangement 
with the medical oncologists.

The settlement agreement expressly preserved a number 
of the Relator’s claims in which the United States had not 
intervened.

The Plaintiff’s Power and Leverage
Key lessons from Halifax are that the plaintiff’s burden to 
establish its prima facie case in a Stark/FCA case is rela-
tively easy, and once the government meets that burden, it 
possesses tremendous leverage over the defendants. The trial 
court’s rulings in Halifax illustrate how the plaintiff can meet 
its burdens at the pleading and proof stage, and the conse-
quences for the defendants when the plaintiff has done so.

The elements of the plaintiff’s prima facie showing of a 
violation of the Stark Law are: (1) the existence of a finan-
cial relationship between a physician (or physician’s family 
member) and an entity that furnishes DHS; (2) the referral of 
DHS by the physician to the DHS entity; and (3) the submis-
sion of Medicare claims based on those referrals.5

To state a cause of action under the FCA, the plaintiff may 
allege that the defendant either: (1) knowingly presented, 
or caused to be presented, a false claim for payment; or 
(2) knowingly made, used, or caused to be made or used a 
false record or statement material to a false or fraudulent 
claim.6 The trial court in Halifax made a number of rulings 
throughout the case that illustrate the relatively low barrier 
these elements present to plaintiffs. 

Initial Pleading Stage

At the pleading stage, a qui tam relator or the government 
will presumably always have at least some knowledge of 
the existence of a financial relationship between the physi-
cian and the DHS entity. Pleading sufficient facts from 
which to conclude that referrals for DHS were made and 
claims submitted might appear to present a more difficult 
burden, at least for the qui tam relator. The defendants in 
Halifax argued that the plaintiff’s complaint must “iden-
tify the specific false claims that were paid,” but the court 
rejected that argument. The court concluded that “[b]ut one 
example [of a claim submitted in violation of the Stark Law] 
is enough” to satisfy the pleading burden, and found that 
the Relator more than satisfied this burden by identifying 
hundreds of claims that allegedly violated the Stark Law.7

The FCA requirement that false claims be submitted “know-
ingly” also might appear to present a significant pleading 
burden for a relator or the government. The defendants in 
Halifax argued that the government’s complaint in interven-
tion failed to state a claim under the FCA because it failed to 
“include any factual allegations which, if true, would estab-
lish that the [d]efendants acted knowingly.”8 Again, however, 
the trial court rejected the defendants’ argument, noting that 
“Rule 9(b) permits knowledge to be alleged generally,” that 
the FCA’s knowledge requirement includes actual knowledge, 
or deliberate ignorance or reckless disregard for the truth or 
falsity of the information at issue, and that “[n]o proof of 
specific intent is required.”9

Given the complexity of the Stark Law exceptions, the 
plaintiff’s pleading burden would be much more significant 
if the plaintiff was required to allege facts from which to 
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conclude that the financial relationship at issue did not meet 
any of the Stark Law exceptions. The defendants in Halifax 
argued that the government’s complaint in intervention 
failed to state a claim because it failed to make such allega-
tions. The court concluded that the Stark Law exceptions 
are affirmative defenses that need not be addressed in the 
complaint, but must be raised by the defendants.10 Therefore, 
even where an exception applies to the alleged violation, the 
defendant may not be able to avail itself of such a defense in 
a motion to dismiss unless the plaintiff’s complaint estab-
lishes all of the necessary elements of the exception.

Taken together, these trial court rulings require only that a 
plaintiff’s complaint: (1) allege facts sufficient to establish the 
existence of a financial relationship between a physician and 
a DHS entity; (2) identify at least one claim submitted based 
on a referral for DHS by the physician; and (3) generally 
allege that the claim was submitted knowingly. If the plain-
tiff’s complaint includes these allegations, it could arguably 
survive a motion to dismiss, regardless of whether an excep-
tion to the Stark Law applies.

Discovery

If the plaintiff’s case survives a motion to dismiss, the case 
may proceed to discovery. Aside from the financial concerns 
raised by the cost of discovery, the defendant faces a number 
of other significant consequences. First, the plaintiff may be 
entitled to obtain copies of claim forms for all DHS referred 
by the physician to the DHS entity while the financial rela-
tionship was ongoing. As explained below, once the Halifax 
plaintiffs had these materials, the court’s rulings related to 
the burden of proof, and the evidentiary value of claim forms 
made it straightforward for the plaintiffs to make at least 
a prima facie showing of referrals and damages using the 
information contained in those claim forms.

Second, the ability of the plaintiff to state a claim under 
the FCA and make at least a prima facie showing of a 
violation of the Stark Law also allowed the plaintiffs in 
Halifax to obtain communications between defendants and 
their counsel related to the financial relationships at issue. 
The plaintiffs in Halifax argued that several documents 
containing communications between in-house counsel and 
Halifax executives were discoverable under the “crime-
fraud” exception to the attorney-client privilege. 

The magistrate judge hearing the plaintiffs’ motion to 
compel production of these communications noted that to 
establish the crime-fraud exception, the plaintiffs had to:  
(1) make a prima facie showing that the defendants were  
engaged in or about to engage in criminal or fraudulent 
conduct when they sought the advice of counsel; and  
(2) show that the attorney’s assistance was obtained in 
furtherance of the criminal or fraudulent conduct or was 
closely related to it.11 The magistrate found that the plaintiffs 
had met their burden on the first element by making a prima 
facie showing of a Stark Law violation. Given this showing, 

the court was then entitled to review the communications to 
determine whether the second element was satisfied. Based 
on his review, the magistrate concluded that the documents 
showed that in-house counsel’s advice was sought “in order 
to permit [the defendants] to make the payments” that alleg-
edly violated the Stark Law. The magistrate therefore found 
that the crime-fraud exception applied and ordered disclo-
sure of the documents.12

While the magistrate’s ruling involved communications with 
in-house counsel and ultimately resulted in the disclosure of 
only two documents, the ruling has potentially far-reaching 
consequences in Stark Law/FCA cases. Nothing in the court’s 
analysis limits its reasoning to communications with in-house 
counsel rather than outside counsel. Given that a prima facie 
showing of a Stark Law violation may satisfy the first element 
of the crime-fraud exception, a plaintiff with a non-spurious 
claim may not have trouble meeting this burden. 

Likewise, the magistrate’s reasoning could make large 
numbers of otherwise-privileged communications discover-
able in many cases. Given the importance of structuring 
financial relationships in compliance with an applicable 
Stark Law exception, and the frequent difficulty in deter-
mining how best to do so, hospitals and health systems 
often engage in extensive communication with their counsel 
(both in-house and outside) regarding how to structure those 
financial relationship in compliance with the law. Under 
the Halifax magistrate’s reasoning, all of those communica-
tions could be discoverable if a plaintiff makes a prima facie 
showing of a Stark Law violation.

Disclosure of communications between defendants and their 
counsel regarding the financial arrangements at issue can 
have devastating consequences for defendants. Given the 
complexity of the Stark Law exceptions, such communica-
tions likely advise clients that even seemingly compliant 
arrangements are not without risk. Any language that 
provides anything other than an unqualified approval of the 
arrangements could be exploited by plaintiffs and offered as 
evidence that the defendants “knowingly” submitted claims 
in violation of the Stark Law and, therefore, in violation of 
the FCA.

Summary Judgment

The Halifax court’s conclusion that the Stark Law exceptions 
are affirmative defenses on which the defendants bear the 
burden of proof dictated the outcome of the parties’ respec-
tive motions for summary judgment in a number of respects. 

The Stark Law exceptions involve multiple, complicated 
elements. A number of the elements, such as the fair market 
value requirement common to many exceptions, necessarily 
involve a fact-intensive determination. In fact, fair market 
value often depends on expert opinions. On the other hand, 
some elements of the Stark Law exceptions are more likely 
to be resolved on summary judgment because they involve 
legal determinations based on undisputed facts—such as the 
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Halifax court’s ruling (discussed below) that an arrangement 
takes into account the volume or value of referrals. This 
makes the burden of proof critically important. To obtain 
summary judgment, the party with the burden of proof must 
demonstrate compliance with each element of the exception 
based on the undisputed facts. In contrast, the party who 
does not bear the burden of proof can obtain summary judg-
ment by showing noncompliance with only a single element 
of the exception at issue. Viewed in this light, the Halifax 
court’s conclusion that the defendants bore the burden of 
proof put them at a significant disadvantage at the summary 
judgment stage, as demonstrated by the court’s rulings on the 
defendants’ motion with respect to its neurosurgeon agree-
ments and the government’s motion regarding the medical 
oncologist agreements.

The Halifax court denied the defendants’ motion for 
summary judgment regarding their financial arrangements 
with the neurosurgeons. The defendants argued that these 
financial relationships complied with the bona fide employ-
ment exception. Since they bore the burden of proof to 
establish compliance with the exception, the defendants had 
to demonstrate they satisfied each element of that excep-
tion based on the undisputed material facts. Unfortunately 
for the defendants, however, the government had prof-
fered an expert witness who concluded that the neurosur-
geons’ compensation exceeded fair market value. The court 
concluded that this proffered evidence created an issue of 
material fact as to whether the fair market value element 
of the bona fide employment exception was satisfied, and, 
therefore, denied the defendants’ motion for summary judg-
ment on that issue.13

In contrast, the Halifax court granted partial summary 
judgment to the government based on the court’s conclu-
sion that the defendants’ financial relationships with the 
medical oncologists failed to satisfy the “volume or value of 
referrals” element of the bona fide employment exception to 
the Stark Law. The defendants did not contest the govern-
ment’s motion for summary judgment on this issue based on 
an argument that disputed issues of material fact precluded 
summary judgment. Instead, the defendants argued that since 
the compensation arrangement allocated the bonus pool 
based on each physician’s relative productivity as measured 
by personally performed services, the bonus pool did not 
violate the “volume or value of referrals” prohibition. The 
court, therefore, was presented with a pure legal question 
based on undisputed facts, and decided the question in favor 
of the plaintiffs.14 Because the government did not bear the 
burden of proof on the applicability of the exception, it was 
able to sidestep the exception and obtain summary judgment 
simply by showing that a single element of the exception did 
not apply.

The Halifax court’s decision on the government’s motion for 
summary judgment also turned on its decisions regarding 
how the government could satisfy its burden of proof. The 
defendants argued that the government was not entitled to 

summary judgment, in part, because it had not offered suffi-
cient evidence to establish referrals prohibited by the Stark 
Law. The defendants argued that the only way to establish 
that a particular claim resulted from a referral prohibited by 
the Stark Law is to review each medical record and present 
evidence regarding the identity of the referring physicians. 
The plaintiffs had not offered such evidence. Instead, the 
plaintiffs offered an expert witness’ compilation of informa-
tion contained in the defendants’ own Medicare claim forms. 
These forms identified the physicians with whom Halifax 
had financial relationships as the “attending” or “operating” 
physicians. The defendants argued that identifying a physi-
cian as an “attending” or “operating” physician on a claim 
form does not necessarily mean that the physician made 
a “referral” as defined by the Stark Law. The trial court 
rejected the defendants’ argument, holding that the compila-
tion of the claim forms was competent evidence regarding 
the identity of the referring physician.15 In addition, since the 
defendants had offered no evidence showing that the physi-
cian listed as “attending” or “operating” was not the refer-
ring physician, the court concluded that the government was 
entitled to summary judgment on that issue.

Consequences for Settlement

As the parties prepared for trial in Halifax, the defendants 
faced a difficult position. The court had already granted 
partial summary judgment to the government, finding that 
the defendants’ financial relationship with the medical oncol-
ogists violated the Stark Law. This left only two questions 
for resolution by jury as to the medical oncologist arrange-
ments: (1) whether the false claims were submitted “know-
ingly” in violation of the FCA; and (2) damages. The court’s 
decision denying summary judgment to the defendants with 
respect to the neurosurgeons’ arrangements also forecasted 
that those claims likely would reach the jury.

The financial exposure that the defendants faced was stag-
gering. The government had indicated in its final amended 
initial disclosures that it calculated single damages of 
$105,366,000, representing payments on 74,838 claims the 
government alleged violated the Stark Law. If the govern-
ment could establish that the defendants knew that the 
financial arrangements with the neurosurgeons and medical 
oncologists violated the Stark Law, or acted with reckless 
disregard or deliberate ignorance of whether they violated 
the Stark Law, then the government could recover treble 
damages and civil penalties of as much as $11,000 per claim 
under the FCA.16 All told, the defendants faced exposure of 
more than $1 billion. The defendants’ decision to settle is 
understandable in this context, even under the difficult terms 
required by the settlement agreement.

Lessons for Hospitals and Health Systems
The most important lesson from Halifax is the most 
obvious—hospitals and health systems do not want to be 
defendants in an FCA action. The best way to avoid that 
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outcome is to be cautious and conservative with respect to 
financial arrangements with referring physicians. Further, 
communications with counsel should be carefully crafted so 
it is clear that these communications seek guidance regarding 
how to comply with the Stark Law, rather than leaving them 
open to the interpretation that they seek approval for previ-
ously agreed payment terms. 

All concerns or complaints regarding contemplated or 
existing financial relationships should be fully investigated 
and explored. When Stark Law violations, or possible Stark 
Law violations, are discovered with existing arrangements, 
careful consideration should be given to self-disclosure under 
either the Self-Referral Disclosure Protocol or directly to the 
U.S. Department of Justice.

Unfortunately, even the most cautious hospital and health 
system might still become the subject of an FCA case. In 
those cases, a defendant should begin to consider and try 
to explore the possibilities of settlement at an early stage in 
the case. As Halifax cautions, the course of discovery and 
pretrial motions practice may ultimately leave the defendant 
with risks it cannot afford to face, and require the defendant 
to pay dearly to escape those risks.

1 United States v. Halifax Hosp. Med. Ctr., No. 6:09-cv-1002-Orl-31DAB 
(M.D. Fla.).

2 See United States’ Supplemental Initial Disclosures, Dkt. #320-1, at 1-2 
(July 15, 2013).

3 See Order, Dkt. #396, at 14-16, 20 (Nov. 13, 2013). 
4 See Order, Dkt. #399, at 10-11 (Nov. 18, 2013) (noting that “[t]he 

Government’s expert witness on physician compensation has identified a 
number of issues in regard to whether the compensation received by the 
neurosurgeons was consistent with fair market value” and concluding 
these opinions created an issue of material fact to be resolved by the jury 
at trial).

5 See e.g., id. at 5 (quoting the Stark Law’s prohibition on referrals set out 
in 42 U.S.C. § 1395nn(a)(1)).

6 See, e.g., Order, Dkt. #46, at 6 (June 6, 2011) (citing the elements set 
forth in 31 U.S.C. § 3729(a)(1)(A)-(B)). 

7 See id. at 14-15.
8 Order, Dkt. #109, at 10 (Mar. 19, 2012).
9 Id.
10 Id. at 8.
11 See Order, Dkt. #188, at 31 (Nov. 6, 2012) (citing In re Grand Jury 

Investigation (Shroeder), 842 F.2d 1223, 1226 (11th Cir. 1987)). 
12 See id. at 32.
13 See Docket #399, at 10-11.
14 See Docket #396, at 14-17.
15 See id. at 18-20. (citing United States v. Rogan, 459 F. Supp. 2d 692, 

(N.D. Ill. 2006), aff’d 517 F.3d 449 (7th Cir. 2008) for the proposition 
that the “attending” and “operating” physicians identified on Medicare 
claim forms qualify as the referring physician for Stark purposes, and 
United States ex rel. Drakeford v. Tuomey Healthcare Sys., Inc., 675 F.3d 
394, 407 (4th Cir. 2012) for the proposition that “where a physician 
personally performs a service, the resulting facility fee is a referral as a 
matter of law for Stark Act purposes”). 

16 Any hope that the court was unlikely to treble damages or impose civil 
penalties against a hospital for FCA claims premised upon a Stark viola-
tion would have been undermined by another federal court’s recent entry 
of a judgment of more than $237 million against Tuomey Health Care 
System, including both treble damages and civil penalties. See United 
States. ex rel. Drakeford v. Toumey Healthcare Sys., Inc., US Dist. LEXIS 
141316 (D.S.C. Oct. 2, 2013).
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CMS Releases Proposed Emergency 
Preparedness CoP Regulations
Emily Black Grey
Breazeale Sachse & Wilson LLP 
Baton Rouge, LA

Hospitals and other providers should be aware of immi-
nent changes to the Medicare conditions of participa-
tion (CoPs) that will add new emergency preparedness 

requirements. The Proposed Rule requires an all-hazards risk 
assessment, a comprehensive emergency preparedness plan, 
and numerous policies and procedures on significant opera-
tional issues that may arise in emergencies. Further, annual 
training and testing of a provider’s emergency preparedness 
will be required as well.

The Centers for Medicare & Medicaid Services (CMS) 
recently published a Proposed Rule on Emergency Prepared-
ness Requirements for Medicare and Medicaid Participating 
Providers and Suppliers.1 Hospitals are a significant focus 
because CMS recognizes that “hospitals are in the best 
position to coordinate emergency preparedness planning 
with other providers and suppliers in their communities.”2 
However, the proposed regulations also add emergency 
preparedness requirements to the CoPs or conditions for 
coverage (CfCs) for 16 other provider/supplier types, 
as CMS works to bring a more uniform and consistent 
approach to emergency preparedness. Those include:

• Ambulatory surgical centers (ASCs);

• Clinics, rehabilitation agencies, and public health agencies 
as providers of outpatient physical therapy and speech-
language pathology services;

• Community mental health centers;

• Comprehensive outpatient rehabilitation facilities;

• Critical access hospitals (CAHs);

• End-stage renal disease facilities;

• Federally qualified health centers (FQHCs);

• Home health agencies (HHAs);

• Hospices;

• Inpatient psychiatric services for individuals under age 21 
in psychiatric facilities or programs;

• Intermediate-care facilities for individuals with intellectual 
disabilities;

• Long term care (LTC) facilities;

• Organ procurement organizations;

• Programs of all-inclusive care for the elderly;

• Religious nonmedical health care institutions;

• Rural health clinics;

• Skilled nursing facilities (SNFs) and nursing facilities 
(NFs); and

• Transplant centers. 

Background
CMS conducted an extensive review of the current state 
of emergency preparedness,3 mindful of the challenges 
presented to the United States in recent years by the 
September 11, 2001 terrorist attacks, the subsequent anthrax 
attacks, catastrophic hurricanes in the Gulf Coast states in 
2005, flooding in the Midwestern states in 2008, the 2009 
H1N1 influenza pandemic, tornadoes and floods in the 
spring of 2011, and Hurricane Sandy in 2012. The result: 
CMS determined that the current emergency preparedness 
regulatory requirements are not sufficiently comprehensive 
or sufficiently uniform to ensure readiness for public health 
emergencies. 

CMS acknowledges that many hospitals already have an 
emergency preparedness program, and those programs have 
been steadily becoming more comprehensive. For example, 
some areas have formed community-wide coalitions where 
public and private entities work together to prepare for 
emergencies. The Proposed Rule is intended to address the 
need for greater uniformity and cohesiveness across the 
country. CMS directs that the implementation of an emer-
gency preparedness program should have four core elements: 
(1) risk assessment and planning; (2) policies and proce-
dures; (3) communication plan; and (4) training and testing.4 
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CMS begins with an extensive discussion of the new hospital 
CoPs, explaining that it serves as a framework on which the 
other CoPs and CfCs are based. A discussion follows that 
explains how those hospital requirements are modified for 
each provider/supplier type.

The Proposed CoP Changes for Hospitals
The new, proposed hospital CoP requirements, at 42 C.F.R. § 
482.15, mandate that hospitals have an emergency prepared-
ness program and emergency preparedness plan that includes 
the following key components:

All-Hazards Risk Assessment, Section 485.15(a) 

A hospital must develop an emergency plan based on 
a community-based, all-hazards, risk assessment. This 
approach focuses on developing capabilities for a broad 
range of disasters, rather than concentrating on one 
particular threat. To assist, CMS provides a citation to the 
15 all-hazards National Planning Scenarios, which range 
from pandemic flu to a major earthquake or hurricane to a 
nuclear or terrorist attack. CMS also provides information 
about and links to various publications to assist hospitals in 
developing and conducting an all-hazards risk assessment; 
for example, guidance from agencies such as the Federal 
Emergency Management Agency (FEMA) and the Agency for 
Healthcare Research and Quality (AHRQ).5 This risk assess-
ment must include the identification of essential business 
functions that the hospital should continue, emergencies the 
hospital reasonably expects to confront, and contingencies 
for which the hospital should plan. Further, it should address 
the hospital’s location, any natural or man-made emergen-
cies that may cause it to cease or limit operations, and a 
determination of whether arrangements with other entities 
are needed to ensure that essential services can be provided. 
The assessment must consider the patient population such as 
the elderly, children, pregnant women, non-English speaking 
persons, and those with chronic medical disorders or a lack 
of transportation. 

Emergency Plan, Section 485.15(a)

A hospital must develop a plan based on the all-hazards 
risk assessment. The plan must: (1) be based on and include 
the documented, risk assessment; (2) include strategies to 
address the emergency events identified by the risk assess-
ment; (3) address the hospital’s patient population including 
at-risk persons, the type of services the hospital can provide 
in an emergency, and continuity of operations; and  
(4) include a process to ensure collaboration with the 
efforts of local, tribal, regional, state, and federal emergency 
preparedness officials, including documentation of the hospi-
tal’s efforts to contact those officials and of its participation 
in collaborative planning efforts. CMS provides citations 
to ten different “Emergency Planning Resources” to assist 
hospitals in developing an emergency plan. For instance, 

a hospital can look to the Health Resources and Services 
Administration’s “Health Care Center Emergency Manage-
ment Program Expectations”; The Joint Commission’s 
“Standing Together: An Emergency Planning Guide For 
America’s Communities”; or “Providing Mass Medical Care 
With Scarce Resources: A Community Planning Guide” by 
the AHRQ. CMS encourages providers to work with critical 
partners such as emergency management, public health, and 
other providers, noting the importance of a community’s 
health care coalition in addressing emergencies, sharing 
resources, and ensuring health care resiliency. The hospital’s 
emergency preparedness plan must be reviewed and updated 
at least annually.

Policies and Procedures, Section 485.15(b) 

Hospitals must develop and maintain policies and proce-
dures in accordance with their emergency plan and commu-
nications plan (discussed below). These must be reviewed 
and updated annually. CMS provides a list of mandatory 
elements:

Subsistence

A hospital should plan to provide food, water, and medical 
supplies to meet the subsistence needs of its staff and 
patients. It should be mindful that visitors, volunteers, and 
other members of the community may come to the hospital 
for assistance. CMS does not mandate minimum levels of 
supplies that must be maintained, but rather gives hospitals 
flexibility to determine how much is adequate.

Backup Power 

A hospital must plan for alternate sources of energy suffi-
cient to maintain temperatures that protect patient health 
and safety and allow safe storage of provisions. It also must 
have sufficient backup power to provide emergency lighting, 
for fire detection and extinguishing, and for sewage and 
waste disposal. Notably, Section 482.15(e) provides specifi-
cations for the location, inspection, and testing of a hospital’s 
emergency generator as well as requirements to maintain fuel 
for the emergency generator.

Tracking System 

The location of patients and staff in a hospital’s care should 
be tracked during and after an emergency. CMS suggests the 
Joint Patient Assessment and Tracking System as an available 
tool for providers.

Evacuation 

The hospital’s policies and procedures should address safe 
evacuation, including how evacuees will receive care and 
treatment, staff responsibilities, transportation, evacuation 
location, and communication with outside assistance.
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Sheltering in Place 

The policies should further include a plan for sheltering in 
place for patients, staff, and volunteers who remain. “Shel-
tering in place” is not explicitly defined in the Proposed Rule, 
but refers to the decision for patients and staff to remain in 
a facility during an emergency or disaster either in lieu of 
evacuating or until a safe evacuation is possible. The decision 
should include an evaluation of the risks of evacuating which 
can include dangers in transporting patients, availability of 
receiving facilities to accept patients, the destruction of the 
facility, and the community infrastructure. This can be a 
difficult decision, and CMS provides a citation to guidance 
from the AHRQ that can provide direction to providers/
suppliers.6 

Documentation 

The policies must include the hospital’s plan to preserve 
patient information and maintain the security and confiden-
tiality of the patient records, while also ensuring that records 
remain readily available. 

Volunteers 

The hospital should plan for the use of volunteers in emer-
gency staffing and the integration of health care professionals 
to address surge needs resulting from the emergency. 

Collaboration 

The policies should reflect the development of arrangements 
with other hospitals and providers to receive patients if the 
hospital’s operations are limited or if it is unable to continue 
providing patient services.

Alternate Care Site 

The policies should address the hospital’s role if emer-
gency management officials direct that care and treat-
ment be provided to patients at an alternate care site. This 
action would be implemented in accordance with a waiver 
under Section 1135 of the Social Security Act and involves 
collaboration among providers and governmental officials 
to provide staffing, equipment, and supplies at a designated, 
alternate location as appropriate in light of the emergency.

Communication Plan, Section 485.15(c) 

A hospital’s communication plan must include the names 
and contact information for staff, physicians, volunteers, 
entities that provide service to the hospital under arrange-
ment, and other hospitals. The hospital should have contact 
information for governmental emergency preparedness staff 
and for other sources of assistance. The hospital must main-
tain a primary and a back-up method of communication 
with its staff and with governmental agencies. It also must 
have a way to provide information to appropriate authorities 
about the hospital’s occupancy, needs, and ability to provide 

assistance. With regard to patient information, the hospital 
must address how it will share that information with other 
providers to ensure continuity of care, and, in the event of an 
evacuation, how it will release patient information. It must 
have a plan to provide information about a patient’s general 
condition and location.

Training and Testing 

The hospital must conduct initial and annual training based 
on its emergency preparedness policies and procedures, and 
it must maintain documentation of that training. It must 
conduct drills to test the training, including annual partici-
pation in a community mock drill in addition to an annual 
paper-based tabletop exercise. The hospital must analyze 
its response in the drills and update its emergency plan 
as needed. There is an exemption from the annual mock 
drill for a hospital that experiences an actual disaster that 
requires activation of the emergency plan.

Regulations for Other Providers/Suppliers
The proposed CoP/CfC requirements for other provider and 
supplier types are based on the comprehensive requirements 
for hospitals, but are tailored for each particular provider 
or supplier type and its patients.7 Like hospitals, the other 
provider and supplier types must address the four core 
elements: (1) risk assessment and planning; (2) policies and 
procedures; (3) communication plan; and (4) training and 
testing; however, some provider/supplier types have greater 
responsibilities than others.8 For example, inpatient or 
residential facilities such as LTC facilities, CAHs, SNFs, and 
NFs generally, and logically, will have greater responsibili-
ties for their patients/residents than outpatient facilities such 
as ASCs, HHAs, and FQHCs. Further, while all provider 
and supplier types have responsibilities to staff and patients 
during an emergency, the implementation of those responsi-
bilities will vary based on the type, size, and sophistication of 
the provider or supplier.

1 78 Fed. Reg. 79082 (Dec. 27, 2013).
2 78 Fed. Reg. 79087, 79092.
3 CMS considered guidance from and had meetings with the U.S. Food 

and Drug Administration, Centers for Disease Control and Prevention, 
Health Resources and Services Administration, and Office of the Assis-
tant Secretary for Preparedness and Response. CMS also considered The 
Joint Commission standards for emergency preparedness; the American 
Osteopathic Association standards for disaster preparedness; the Na-
tional Fire Protection Association (NFPA) standards in NFPA 101 Life 
Safety Code and NFPA 1600: ‘‘Standard on Disaster/Emergency Manage-
ment and Business Continuity Programs’’; certain state-level require-
ments (including California and Maryland); and policy guidance from 
the American College of Healthcare Executives. 78 Fed. Reg. 79084.

4 78 Fed. Reg. 79085.
5 See 78 Fed. Reg. 79092 for the complete list.
6 78 Fed. Reg. 79094.
7 78 Fed. Reg. 79090.
8 78 Fed. Reg. 79091.
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The Affordable Care Act (ACA) has increased attention 
on the quality and efficiency of health care delivery in 
the United States. In response, many hospitals and health 

systems (collectively referred to as hospitals) are working to 
alter their internal cultures to better incentivize value over 
volume in patient care.

Cultural transformation in hospitals requires strong physi-
cian leadership. Some physicians are better or uniquely able 
to provide such leadership because of name recognition or 
influence among their peers. For these and a multitude of 
other reasons, there is great interest in how and with what 
incentives institutions may attract and retain the services of 
well-known, influential physicians—physicians who, meta-
phorically speaking, are “rockstars.”

Context for This Article
Common perception is that physicians with “rockstar” quali-
ties are highly in demand and may reasonably command 
compensation outside the norm for other physicians of 
their training and general practice specialty. This percep-
tion, whether based in fact or not, can cause consternation 
for hospital counsel tasked with drafting, reviewing, or 
otherwise vetting compensation arrangements with rockstar 
physicians. 

The strict liability Stark Law1 (Stark) will apply to most 
hospital-physician compensation arrangements. As such, 
each such compensation arrangement will generally have 
to meet the requirements for a Stark Law exception. Most 
of the exceptions for physician compensation arrangements 
require fair market value (FMV) compensation to the physi-
cian referral source.2 Some exceptions also require that the 
underlying compensation arrangement be “commercially 
reasonable.”3 However, prevailing practices for establishing 

and documenting FMV rely on physician compensa-
tion survey data that may not reflect the level and type of 
compensation historically earned by highly in-demand rock-
star physicians; and prevailing notions of what constitutes a 
commercially reasonable arrangement may not comport with 
the types of arrangements needed to secure the services of a 
rockstar physician. This creates a dilemma.

Consternation about these issues may be magnified by 
concerns about compliance with federal and state anti-kick-
back statutes (AKS); and, if a hospital is a tax-exempt entity, 
by concerns about compliance with Section 501(c)(3) of the 
Internal Revenue Code, specifically including its require-
ment that the tax-exempt entity operate only for tax-exempt 
purposes, not generate private inurement, and not engage in 
excess benefit transactions.

Consternation also may be magnified by the fact that, in the 
current regulatory environment, any “outside-of-the-norm” 
physician compensation arrangements seem precarious. 
In the last several years, False Claims Act qui tam relator 
activity focused on physician compensation arrangements 
has notably increased. Qui tam relators and their counsel 
have targeted FMV as a regulatory requirement that is 
difficult to understand and relatively easy to plead as a 
basis for claims of Stark violations. Meanwhile, the federal 
government seems to have zeroed in on commercial reason-
ableness as a Stark requirement that historically has been 
either ignored or misunderstood, with the consequence that 
the requirement is not met in many high-dollar physician 
compensation arrangements. Several recent high-profile, high 
dollar-value judgments and settlements (some with stag-
gering associated legal fees) have underscored the dangers 
for hospitals entering into questionable compensation 
arrangements with physicians. The recent cases involving 
Tuomey Healthcare System (ending with a $237 million 
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judgment)4 and Halifax Hospital Medical Center (one part 
ending with an $85 million settlement and the other part still 
proceeding)5 are two of the most widely discussed cases, but 
are among several more that have occurred since the mid-
2000s.6

What Is a “Rockstar” Physician?
The term “rockstar” as used in this article has no formal 
definition, and probably does not appear in any dictionary. It 
is a term the authors have coined to refer to physicians who 
possess characteristics that make them exceptional. These 
characteristics, including their number, degree, and combina-
tion, vary widely among physicians who may be rockstars, 
making identification of a rockstar somewhat subjective. 
Regardless, certain concrete criteria may be used to identify 
and document the status of a physician as a rockstar. These 
include:

• Rare specialized training and/or certifications;

• Substantial history of peer-reviewed publications;

• Frequent citation of the physician’s publications in the 
publications of others;

• Substantial history of academic and other leadership 
appointments;

• Frequent invitations to speak at professional education 
events;

• Extensive research and funding history; and

• Substantial media coverage focusing on the physician as a 
thought leader or expert in his field.

Compensation Arrangements with Rockstar Physicians
Hospitals may recruit and secure the services of rockstar 
physicians through several types of arrangements, and some-
times through combinations of different types of arrange-
ments. An employment arrangement that encompasses all of 
the services that the physician will provide to the hospital is 
sometimes appealing to both the hospital and physician, for 
reasons ranging from practical simplicity to a perception of 
lower regulatory risk. However, services arrangements other 
than employment are fairly common, including: medical 
director/administrative services arrangements that provide 
for services distinct from a physician’s clinical practice 
duties; practice support arrangements such as income guar-
antees; teaching agreements; research services agreements; 
consulting/speaking agreements; and, in some cases, combi-
nations of these arrangements.

FMV and Commercial Reasonableness Considerations
Of the legal and regulatory constraints that may apply to 
compensation arrangements between hospitals and physi-
cians, Stark is likely the only one subject to a strict liability 
standard and contains a statutory definition of FMV. For this 

reason, the authors have chosen the Stark definition of FMV 
as the focus of this article. 

The Stark statute defines FMV as “the value in arm’s length 
transactions, consistent with the general market value.”7 
With respect to physician compensation arrangements, 
Stark’s promulgating regulations define “general market 
value” as:

the compensation that would be included in 
a service agreement as the result of bona fide 
bargaining between well-informed parties to the 
agreement who are not otherwise in a position 
to generate business for the other party . . . at the 
time of the service agreement.8

The qualifying statement that compensation must be consis-
tent with that paid in service agreements between parties 
“who are not in a position to generate business for the other 
party” arguably makes the Stark definition of FMV more 
restrictive than definitions of FMV generally accepted for 
purposes other than compliance with Stark.9 It is worth 
noting that the qualifying statement is echoed in government 
commentary relating to acceptable methods for establishing 
FMV, including commentary in the Preamble to the Stark 
Phase I regulations, which states that FMV may be estab-
lished by:

any method that is commercially reasonable and 
provides . . . evidence that the compensation is 
comparable to what is ordinarily paid for the 
item or service in the location at issue, by parties 
in arm’s length transactions who are not in a 
position to refer to one another.10

The regulatory definition of FMV indicates that FMV for 
Stark purposes is a value that should not be influenced by 
actual or anticipated referrals from a physician. The defini-
tion of FMV provided in the Stark regulations says:

Usually, [FMV is] . . . the compensation that has 
been included in bona fide service agreements 
with comparable terms at the time of the agree-
ment, where the price or compensation has not 
been determined in any manner that takes into 
account the volume or value of anticipated or 
actual referrals.11

For purposes of discussion, there are a few other notable 
points about the Stark definition of FMV:

• It differs in material respects from other definitions, 
including the definition relied on by the Internal Revenue 
Service;12

• As defined in Stark, FMV is a hypothetical concept that 
may not match the value ascribed by the parties to a 
particular transaction;

• FMV may be different for a physician’s clinical services 
than the physician’s administrative services;13 and
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• FMV is not necessarily established through arm’s-length 
negotiations14 or calculations of opportunity cost/lost 
opportunity.15

Although commercial reasonableness is a requirement of 
many Stark exceptions, neither the measure nor meaning 
of commercially reasonable is explicitly defined in Stark. 
However, through the rulemaking process, the Centers for 
Medicare & Medicaid Services (CMS) has provided guidance 
regarding what commercially reasonable means. In a 1998 
Stark Proposed Rule, CMS said an arrangement is commer-
cially reasonable if it “appears to be a sensible, prudent busi-
ness agreement, from the perspective of the parties involved, 
even in the absence of any potential referrals.”16

In 2004, in the Preamble to the Stark Interim Phase II Final 
Rule (and in response to a comment), CMS said: 

An arrangement will be considered commercially 
reasonable . . . if the arrangement would make 
commercial sense if entered into by a reasonable 
entity of similar type and size and a reasonable 
physician (or family member or group practice) 
of similar scope and specialty, even if there were 
no potential DHS referrals.17

The authors interpret this commentary to mean that a 
commercially reasonable arrangement makes business sense 
for the parties entering into it, regardless of any physician 
referrals that may occur before, during, or after the arrange-
ment. 

Factors to Consider When Vetting Compensation Arrangements 
with Rockstar Physicians
The attention given to cases such as Tuomey and Halifax 
may reasonably lead one to conclude that FMV and 
commercial reasonableness are landmines dictating narrow 
parameters for designing and setting value in physician 
compensation arrangements. However, there is some prec-
edent and legal support for the premise that parameters may 
be different—perhaps broader—for arrangements with bona 
fide rockstar physicians. 

In United States ex rel. Villafane v. Solinger18 (Villafane), 
the U.S. District Court for the Western District of Kentucky 
addressed a qui tam relator’s claims that compensation 
arrangements by and between the University of Louisville 
Medical School and its affiliates (ULMS) and certain pedi-
atric specialist teaching physicians violated Stark and AKS. 
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In its analysis of the claims related to Stark Law violations, 
the trial court rejected what it described as the “hypertech-
nical” perspective advocated by the plaintiff, and indicated 
that it was satisfied that the requirement of “substantial 
academic and clinical services” (a requirement of the Stark 
Law’s academic medical centers (AMCs) exception) was met 
by the mere fact that the physicians in question supervised 
100 residents per year, regardless that they did not engage in 
any timekeeping. In regard to the claim that the arrangements 
failed to meet the FMV requirement of the AMCs exception, 
the court said that:

• When determining the FMV of compensation paid by 
ULMS for physician teaching and administrative services, 
one need not take into consideration the income derived by 
the physicians from private practice; and

• The chief of staff’s salary, even though near or above the 
range of compensation supported by surveys of other 
physicians of the specialty (which was neonatology), did 
not fail the test of FMV because:

 – The physician was at or near the top of his profession;

 – The physician had substantial responsibilities within 
the medical school that warranted higher compensation 
than peers; and

 – Comparing this top physician with physicians repre-
sented in general salary surveys was like comparing 
“apples to oranges.”

The authors caution against relying on Villafane to guide 
compensation decisions, because it was based on a narrowly 
focused examination of the AMCs exception, and an appeals 
court did not review it. However, Villafane is significant for 
its veiled recognition that not all physician roles and char-
acteristics are the same. Villafane represents a trial court’s 
recognition that compensation rules, including the bounds of 
FMV and commercial reasonableness, may differ for certain 
physicians “at or near the top” of their profession.

Suggested Process for Vetting Compensation Arrangements with 
Rockstar Physicians
The flowchart on page 13 outlines a process developed for 
designing and evaluating compensation arrangements for 
rockstar physicians. The authors designed the process with 
consideration of: (1) the various legal and regulatory reasons 
counsel may have consternation about physician compensa-
tion arrangements; (2) how and why those reasons might 
make FMV and commercial reasonableness important topics 
of consideration in the contract negotiation process; and 
(3) guidance from government publications and case law 
regarding what “FMV” and “commercially reasonable” mean 
in various contexts, and how each might reasonably be estab-
lished and documented.

Consider the following factors when implementing the 
compensation analysis process outlined in the flow chart:

1. CMS has indicated that parties may use “any method that 
is commercially reasonable”19 to establish FMV, but also 
that:

• “Reference to multiple, objective, independently 
published salary surveys [is] a prudent practice”;20 and

• “the appropriate method for determining [FMV] for 
purposes of [Stark] will depend on the nature of the 
transaction, its location, and other factors.”21

2. The most widely accepted approaches for determining 
FMV for physician services arrangements rely on the 
ability to establish “comparability” between a subject 
arrangement and other arrangements in the marketplace 
that are not between parties in a position to generate 
prohibited referrals for one another. 

3. Data reported in physician cash compensation surveys:

• Are generally aggregate cash compensation from 
all sources, including: patient care services, on-call 
coverage, medical director services, consulting services, 
ancillary services (if applicable), owner income (if appli-
cable), and any incentive compensation arrangements;

• Generally do not include the cash value of employer-
paid benefits;

• Are not representative of all physicians. For example, 
some subspecialists are not well represented (or are not 
represented at all) in published survey data;

• Are from voluntary responses and may be subject to a 
non-response bias. As such, physicians whose compen-
sation is reported in a survey may have different 
compensation than those whose compensation is not 
reported in a survey;

• Reflect prior year compensation amounts, and may not 
account for recent changes in compensation trends; and

• Generally reflect 25th percentile to 90th percentile 
compensation amounts, meaning that up to 10% of 
physicians surveyed may make more than the highest 
reported value.

4. There may be useful physician compensation data sources 
other than cash compensation surveys. Examples of other 
data sources include: medical director and on-call compen-
sation surveys; physician executive compensation surveys; 
compensation reported and searchable as a result of the 
“sunshine” provisions of the ACA; and, in some cases, 
data reported by nonprofit entities on a Form 990. Beware 
of potential pitfalls in relying on data from these sources, 
including:

• Difficulty establishing the necessary “comparability” to 
a subject arrangement, due to a lack of specific infor-
mation regarding the circumstances or duties associ-
ated with the reported compensation amounts; and/or

• “Tainting” of the data by the potential that they reflect 
compensation paid to physicians who are in a position 
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Sample Rockstar Physician Compensation Analysis 

 

Has the physician successfully completed any standard screening 
and vetting process?
□ National Practitioner Data Bank Query
□ Screening for Federal health care program exclusion
□ Verification of education and prior work history
□ Review of licenure/disciplinary history in all relevant states
□ Any committee and board approvals requried to negotiate

Yes

Is this physician a "rockstar" based on objective critera? (use 
consistent, pre-set criteria)

Yes

Do the physician's rockstar qualities relate to or enhance his or her 
ability to perform the needed services? Is there a reasonable need 
for this physician's services absent referrals? (commercial 
reasonableness analysis)

Yes

Is there reasonable and reliable market data to suggest that fair 
market value for the physician's services may exceed the range 
of compensation that is typical for physicians of the specialty?
Consider:
□ Nature of the published physician compensation data
□ Other sources of relevant compensation data
□ Nature and extent of rockstar qualities
□ Physician's own relevant compensation history

Is the identified market data "tainted"?
□ by non-arm's length relationships?
□ by influence of volume or value of referrals or other 
business generated?
□ by non comparable physician qualities or services?

Can you make reasonable interpretive adjustment to the data 
to account for the "tainting"?

Yes

Apply market data through reasonable and/or accepted 
valuation methodology; Document:
□ Reasons for selection of data
□ Reasons for any interpretive adjustments to data
□ Reasons for selection of valuation methodology

Negotiate salary within compensation range 
supported by surveys of other physicians of 
the specialty 

 

 

 

 

 

 

No 

No 

No 

No 

No 

No 

Consult a 
Physician

Compensation
Valuation Expert? 
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to make referrals to the payer of the compensation 
and, as a result, are not an appropriate basis for estab-
lishing FMV under the Stark definition.

Ask the following questions and document the answers when 
implementing the process outlined on the flowchart on page 13:

1. Does the physician candidate have characteristics that 
make him or her a rockstar? This question may be 
answered using a pre-set list of criteria, similar to the one 
set forth above.

2. What services will the physician candidate provide? Are 
rockstar characteristics important, essential, or otherwise 
relevant to providing these services? If the answer is no, 
then perhaps the status of the physician as a rockstar is 
irrelevant to the analysis of appropriate compensation or 
arrangement structure.

3. What are the material characteristics of the market in 
which the physician will provide the services? Material 
characteristics may include: market-specific compensation 
trends; the prevalence of rockstars in the market; and the 
reimbursement environment in the market.

4. Does the proposed arrangement involve multiple, distinct 
services and compensation arrangements with the physi-
cian? If the answer is yes:

• Does each arrangement, alone as well as in the 
context of the others, make commercial sense, even if 
the physician makes no referrals?

• Do the arrangements together make commercial sense, 
even if the physician makes no referrals?

• Is there overlap between or among the services provided 
under the arrangements? If so, is that overlap reasonable?

• Is aggregate compensation through all arrangements 
subject to a cap? If yes, is the cap reasonable in rela-
tion to the range of compensation reported for other 
physicians of the general specialty, taking into consid-
eration the existence and importance of the physi-
cian’s rockstar qualities in the arrangements?

• If aggregate compensation is not subject to a cap, 
is the expected aggregate compensation reasonable 
based on the physician’s qualifications, scope of 
duties, and compensation history?

Conclusion
This article and the associated flowchart outline a sample 
compensation analysis process for hospital counsel, compliance 
officers, or others involved in physician compensation design 
to ensure a reasoned, standardized approach to compensa-
tion analysis for rockstar physicians. Although adherence to 
a reasoned, standardized process is not a guarantee against 
questionable outcomes or government scrutiny, it is useful for 
documenting the logic and basis for decisions when question-
able outcomes or government scrutiny occur. As we like to say, 
“Memories fade, but documentation can be forever.”

*Andrea Ferrari, JD, MPH, works for Healthcare Appraisers Inc. in 
Delray Beach, FL. Vivian Gallo, JD, works for UF Health Shands in 
Gainesville, FL. Lawrence Vernaglia, JD, MPH, works for Foley & 
Lardner LLP in its Boston, MA office.

1 42 U.S.C. § 1395nn. Stark prohibits a physician from making referrals 
for designated health services payable by Medicare to an entity with 
which he or she (or an immediate family member) has a financial rela-
tionship, unless an exception applies. Stark defines “referral” to include 
most physician orders, “designated health services” to include inpatient 
and outpatient hospital services, and “financial relationship” to include 
compensation arrangements.

2 In the authors’ experience, the Stark exceptions most likely to apply to 
a compensation arrangement with a rockstar physician are: bona fide 
employment (42 U.S.C. § 1395nn(e)(2)/42 C.F.R. § 411.357(c)); personal 
services (42 U.S.C. § 1395nn(e)(3)(A)/42 C.F.R. § 411.357(d)); academic 
medical centers (42 C.F.R. § 411.355(e)); FMV arrangements (42 C.F.R. 
§ 411.357(l)); and indirect compensation (42 C.F.R. § 411.357(p)). All of 
these exceptions have a requirement regarding FMV.

3 Of the Stark exceptions listed supra note 2, only the personal services 
and academic medical centers exceptions do not have an explicit require-
ment of commercial reasonableness. However, these exceptions contain 
language that is arguably indicative of an implicit requirement of com-
mercial reasonableness.

4 United States ex rel. Drakeford v Tuomey Healthcare Sys., Inc.
5 United States and Elin Baklud-Kunz v. Halifax Hosp. Med. Ctr. (settled for 

$85 million dollars after the district court issued partial summary judg-
ment in favor of the plaintiffs on claims of Stark Law violations; legal fees 
were estimated at $21 million at the time of settlement); United States ex 
rel. Elin Baklud-Kunz v. Halifax Hosp. Med. Ctr., which involves different 
claims and in which the government did not join, is still proceeding.).

6 Examples include: United States and State of Florida ex rel. Schubert v. 
All Children’s Health Sys., Inc.; United States ex rel. Singh v. Bradford 
Reg’l Med. Ctr.; United States ex rel. Kosenske v Carlisle HMA, Inc; and 
the following settlement agreements entered into between the govern-
ment and: Covenant Medical Center, Copper Health System, and White 
Memorial Medical Center.

7 42 USC § 1395nn.
8 42 C.F.R. § 411.351 (emphasis added).
9 Compare to the IRS definition discussed infra note 14.
10 66 Fed. Reg. 944.
11 42 C.F.R. § 411.351.
12 The definition generally relied on for matters involving compliance with 

IRS regulations is from United States v. Cartwright, 411 U.S. 546 (1973), 
in which the Supreme Court quoted Treas. Reg. Sec. 20.2031-1(b), “Fair 
market value is the price at which property would change hands between 
a willing buyer and willing seller, neither being under compulsion to buy 
or sell and both having reasonable knowledge of the relevant facts.”

13 72 Fed. Reg. 51016.
14 See United States. ex rel. Kosenske v. Carlisle HMA, Inc.,. 554 F.3d 88, 

97 (3d Cir. Jan 21, 2009) (In ruling on Stark Law claims, the court said: 
“as a legal matter, a negotiated agreement between interested parties 
does not ‘by definition’ reflect fair market value. To the contrary, the 
Stark Act is predicated on recognition that, where one party is in a posi-
tion to generate business for the other, negotiated agreements between 
such parties are often designed to disguise the payment of non-fair-mar-
ket-value compensation.”).

15 See, e.g., 72 Fed. Reg. 51016, noting that FMV for a physician’s clinical 
services may be different than for a physician’s clinical services and, by 
extension, that FMV for time spent doing one is not the FMV of time 
foregone to do the other.

16 63 Fed. Reg. 1700.
17 69 Fed. Reg. 16093.
18 543 F. Supp. 2d 678 (W.D. Ky. (2008)).
19 66 Fed. Reg. 944.
20 72 Fed. Reg. 51015.
21 Id.
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Counsel’s Role in Evaluating and 
Negotiating D&O Insurance Coverage
Stephen Allred 
Kathleen Dooley
McGuireWoods LLP 
Charlotte, NC

Due to recent court decisions, relentless regulatory 
investigations and enforcement actions, and industry 
changes in response to the incentives and pressures of 

the Affordable Care Act (ACA), lawyers representing health 
care organizations should expect (or encourage) more ques-
tions from clients about the adequacy of their clients’ direc-
tors and officers (D&O) insurance coverage. 

To cite one well-publicized case that recently underscored 
concerns about coverage—among many other concerns—
earlier this year, after a costly litigation battle, a federal court 
in Idaho ordered a regional hospital system to unwind its 
acquisition of a physician group due to antitrust law viola-
tions alleged by the Federal Trade Commission (FTC).1 The 
court ordered the divestiture despite the fact that the judge 
“applauded” the hospital’s efforts to improve care coordina-
tion and develop an accountable care organization (ACO) 
through the acquisition, responding to requirements imposed 
by the ACA. 

In light of the environment, health care executives and board 
members are more frequently looking to outside counsel 
to assess their organization’s D&O insurance and seeking 
assurances that their coverage is as broad as possible with 
limits sufficient to protect the entity and all of its directors, 
officers, and other executives whose personal assets could 
be at risk. This article discusses counsel’s role in reviewing 
D&O coverage and identifies some of the key policy terms to 
evaluate in connection with D&O policy negotiations. 

Counsel’s Role 
D&O policies tailored to health care organizations are 
usually written to address (and, in some cases, specifically 
to exclude or limit coverage for) claims exposures unique 
to the industry. Although recent market studies show that 
health care organizations face higher rates and tightening 
terms—largely due the uncertainty of liability risks arising 
from changes in the industry following the enactment of the 
ACA—many D&O insurers are willing to negotiate policy 
terms depending on the specific nature of the client’s busi-
ness, the term at issue, and the client’s premium tolerance or 
willingness to agree to co-insurance requirements or reduced 
sub-limits applicable to certain claims, among other factors. 

Experienced and proactive brokers knowledgeable about 
health care-tailored insurance policies and risks facing health 
care organizations are vital in procuring the most advanta-
geous terms possible. A good broker will have a bead on the 

range of terms potentially available in the market and the 
intent behind those terms. But counsel will typically have a 
better understanding of how the courts have, or likely will, 
apply those terms and where gaps exist between expectations 
regarding coverage, and how the policy terms will actually 
play out when coverage disputes arise. Additionally, D&O 
policies warrant review by counsel because they are, at 
bottom, complex and densely written contracts whose terms 
are (or should be) designed to interlock with the client’s 
other policies and the organization’s advancement of defense 
costs and indemnity obligations to its directors and officers.

For these and other reasons, review by counsel supplements 
the work of the broker in identifying and evaluating the 
policy terms that should be included in policy negotiations, 
and in advising clients about gaps in coverage. To do the 
job right, counsel should undertake a comprehensive review 
of the client’s liability insurance program, including the 
following steps:

• Evaluate whether the D&O coverage extended to indi-
vidual directors and officers fits with the mandatory and 
permissive rights of advancement of defense expenses 
and indemnification that the organization extends to its 
executives and board members through its charter and 
other governing documents or indemnity agreements, 
seeking to ensure that the D&O insurance will step in to 
provide first-dollar coverage to the individual executives 
and board members (without requiring individuals to pay 
large self-insured retentions that apply to coverage for the 
organization) if the organization does not indemnify them 
for a claim due to insolvency or for other reasons;

• Work with the client to identify the leading liability risks 
for the organization and its directors and officers who 
need D&O insurance, including risks that could arise 
from the client’s business plans or other activities or chal-
lenges anticipated during the upcoming policy period (e.g., 
proposed mergers or acquisitions);
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• Take into consideration the client’s chief liability risks, 
regulatory claims exposure, and business plans, and work 
with the broker to identify the policy provisions that will 
enhance or jeopardize coverage, seeking to secure the 
most advantageous terms possible in both the primary and 
excess D&O policies; 

• Work with the broker and client to identify an appropriate 
amount of D&O insurance, with the aim of obtaining 
sufficient limits to vigorously defend covered claims and 
to pay enough in settlements or judgments to dissuade 
plaintiffs’ lawyers from pursuing the directors’ and offi-
cers’ personal assets; 

• Assess whether the D&O coverage meshes with the 
client’s other insurance policies, paying particular atten-
tion to any gaps in coverage between the D&O policy and 
the client’s errors and omissions coverage (e.g., profes-
sional liability and/or health care management liability 
insurance), and evaluating whether the client has sufficient 
(or any) cyber liability coverage for Health Insurance 
Portability and Accountability Act (HIPAA) violations and 
other risks of liability for data security breaches and other 
potential cyber losses; and 

• Review each of the excess liability policies in the client’s 
D&O insurance tower to ensure that the terms in the 
primary and excess policies dovetail consistently and 
that there are no potential gaps in coverage between the 
primary and each of the excess policies based on the terms 
that determine when underlying policy limits are deemed 
exhausted and when each excess insurer’s coverage obliga-
tion attaches.

Set forth below is a discussion of some of the key issues to 
consider and policy terms to review in assessing a health care 
organization’s D&O insurance and in negotiating coverage 
enhancements in D&O policies. 

Definition of “Claim”
The definition of “claim” is pivotal because it determines the 
events that trigger coverage under the policy, ranging from 
the commencement of a lawsuit or a criminal proceeding to 
a regulatory investigation. The definition of claim routinely 
includes (and should include): (1) written demands for 
monetary and non-monetary or injunctive relief;  
(2) civil, criminal, regulatory, or administrative proceedings 
commenced by service of a complaint, criminal indictment, 
or similar document; and (3) for policies insuring public 
companies, securities claims. 

In recent years, insurers have been willing to expand the defi-
nition of claim. Counsel should thus review the meaning of 
claim to determine whether it includes the following events: 

• A request to the insured to toll the statute of limitations 
period with respect to a potential claim;

• A shareholder derivative demand or claim for breach of 
fiduciary duties by an officer or director;

• The commencement of a government or regulatory inves-
tigation of the insured organization or its directors or 
officers; 

• The issuance of subpoena to the insured company or to 
insured directors or officers by a governmental agency 
or regulatory body in connection with an investigation 
or inquiry targeting the organization or its directors or 
officers. 

A key issue regarding the definition of claim is whether the 
policy will provide broad investigation coverage for both 
formal and informal investigations. Health care organiza-
tions are, of course, subject to a host of regulatory investiga-
tions and enforcement actions, such as federal enforcement 
of the False Claims Act (FCA), Stark Law, or Anti-Kickback 
Statute claims by the U.S. Department of Justice or Office of 
Inspector General, or FTC antitrust investigations following 
a merger. 

Insures are typically willing to include governmental or 
regulatory proceedings and formal investigations within the 
meaning of a “claim,” but policy terms differ substantially 
on what actions the authority must take before a “claim” 
commences. Some policies define a claim to include “civil, 
administrative, or regulatory investigations” against an 
insured so long as it is commenced by the filing of a notice 
of charges, investigative order, or similar document and/or so 
long as the investigation is maintained against an individual 
director or officer insured by the policy. Requiring a formal 
charge or order to be issued before a claim commences under 
the policy will leave some costly governmental investiga-
tions uncovered if no formal charge or order is obtained. 
Additionally, counsel should also consider removing from 
the definition of claim any requirement that an investigation 
must be maintained against an insured individual (not just 
the organization) before it qualifies as a “claim.” 

Finally, counsel should emphasize to the client that there are 
backhanded hazards to expanding the definition of claim. 
Most notice terms in D&O policies require the insured to 
report claims to the insurer as soon as practicable. If the 
insured fails to report a regulatory investigation or submit 
even a simple letter demanding damages, and related formal 
actions subsequently arise, the insurer may take the position 
that no coverage exists for such actions because the insured 
violated the notice requirements in the policy. 

The Conduct Exclusions 
D&O policies exclude coverage for certain misconduct by 
the insured, such as fraud, dishonesty, violations of law, and 
unlawful personal profit or remuneration. The wording of 
such exclusions must be examined with care because these 
exclusions are implicated by most serious claims. In almost 
every D&O policy, there must be some finding or ruling 
that the insured actually engaged in the prohibited conduct 
before the exclusion will apply; an allegation that the insured 
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individual engaged in the misconduct listed in the policy is 
not enough for the exclusion to bar coverage. 

Many policies provide that the exclusion applies only if a 
judgment or “final adjudication” establishes that the insured 
engaged in the bad acts referenced in the exclusion. However, 
counsel should seek to ensure that the policy provides that 
the exclusion applies only if a final, non-appealable adjudica-
tion in the underlying action establishes the referenced bad 
acts (e.g. fraud or illegal personal profit). By including this 
term, the exclusion cannot be triggered if the insurer files 
a coverage action in an effort to establish that the insured 
engaged in the excluded bad acts. 

Instead of a final adjudication trigger in the conduct exclu-
sion, some policies merely provide that the conduct exclusion 
applies if the referenced bad acts occurred “in fact.” This 
“in fact” trigger is far less favorable for insureds because it 
is unclear who gets to determine whether the bad acts “in 
fact” occurred. Insurers may contend that they can make the 
determination and unilaterally deny coverage, or they can file 
a coverage action to have a court make the determination for 
purposes of denying coverage. 

Also, counsel should work to make sure that the appropriate 
modifiers are used to describe the bad acts listed in the 
exclusion. For instance, the policy should refer to “deliberate 
fraud” and a “willful and knowing violation of law.” Where 
policies exclude claims arising from illegal “profit or advan-
tage,” counsel should seek to change it to “profit or financial 
advantage,” to limit the exclusion to illegal monetary benefits 
received by an insured person, rather than non-monetary 
advantages. 

The policy should also include a term stating that for 
purposes of applying any exclusions, the facts pertaining to, 
and knowledge possessed by, one insured director or officer 
will not be imputed to, or attributable to, any other insured 
individual, such that the bad acts of one director or officer 
does not impair the coverage for any other director or officer 
insured under the policy. Although many D&O policies 
include such non-imputation clauses, the policies also will 
provide that the misconduct of certain executives may be 
imputed to the insured organization to determine whether 
the organization’s coverage is barred based on the conduct 
exclusions. Counsel should seek to limit the executives 
whose knowledge can be imputed to the organization, and it 
should clarify that only the actual knowledge possessed by 
the identified directors and officers of the “named insured”—
as distinguished from every affiliated company also insured 
under the policy—can be imputed to the insured organiza-
tion for purposes of applying the exclusion. 

Terms Related to Health Care-Specific Risks
D&O policies tailored to health care organizations typically 
contain terms that bar or limit coverage for certain health 
care-specific liability risks (such as certain types of regulatory 
actions or statutory based claims), or will include insuring 

agreements that specifically insure health care-specific 
claims, which are often subject to certain restrictions or 
reduced limits. Such terms warrant close attention and hard 
bargaining. 

Antitrust Claims

Many health care-specific D&O policies will affirmatively 
insure antitrust claims, providing full policy limits for such 
claims or providing coverage subject to a sub-limit and/
or subject to a co-insurance clause whereby the organiza-
tion agrees to pay a fixed percentage of losses arising from 
antitrust claims. 

As illustrated by the federal court’s antitrust ruling refer-
enced in the introduction, there are currently tensions (and 
unclear risks of liability) between antitrust law requirements 
and the requirements and incentives that the ACA imposes 
on providers to form accountable care organizations and 
take other steps to coordinate services and reduce costs. 
Counsel should thus pay particular attention to any anti-
trust-specific terms in the policy. Additionally, in the current 
environment, underwriters will likely seek a great deal more 
information from clients regarding their current or upcoming 
business plans and strategies, as part of the initial applica-
tion or renewal process. Counsel can assist in responding to 
insurers’ application inquiries to ensure that the information 
provided will not give the insurance companies grounds to 
challenge coverage for a claim based on a contention that 
the client did not provide accurate information in its policy 
application materials. 

Regulatory Exclusions 

Some health care-specific D&O policies include exclusions 
or other terms barring or limiting coverage for certain regu-
latory actions, such as FCA or Anti-Kickback Statute claims. 
Some policies will provide defense costs coverage only for 
certain regulatory claims and enforcement actions (i.e., no 
indemnity coverage provided); and other policies will carve 
back coverage for certain types of claims such as HIPAA 
or Emergency Medical Treatment and Labor Act claims. 
Although most health care-specific policies limit regulatory 
action coverage to some extent, these are important terms to 
negotiate because of the range in the scope of coverage avail-
able in the market for various regulatory claims. 

Insured Versus Insured Exclusion 
All D&O policies contain an “insured versus insured” (I v. I) 
exclusion, which generally bars coverage for claims made 
by or on behalf of the company or made by any individual 
director or officer under the policy. The I v. I exclusion was 
designed to guard against collusive or friendly lawsuits 
brought by one insured against another for the purpose of 
tapping the company’s D&O policy—e.g., the company sues 
an officer alleging mismanagement or waste solely to get at 
the D&O policy proceeds to recover business losses. 
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I v. I exclusions will include a list of carve-outs or excep-
tions, which provide that the exclusion does not apply to 
certain species of claim. Counsel should try to carve back 
coverage for the following claims—all exceptions to the I v. I 
exclusion currently available in the market and should thus 
be subject to negotiation:

• Shareholder derivative actions;

• Corporate whistleblower claims brought under state or 
federal whistleblower laws (although this may not be 
obtainable in health care-specific policies with express 
terms regarding certain statutory and regulatory claims);

• Claims brought by or on behalf of an organization in 
bankruptcy, including claims brought by trustees, liquida-
tors, debtors-in-possession, and creditors’ or bondholders’ 
committees;

• Employment-practices claims against officers or directors; 

• Claims brought by any insured directors of officers who 
have not served in that capacity for the last four years (or 
a shorter time period, if possible);

• Claims brought by any insured individual for contribution 
or indemnity for a claim, if such claim arises from another 
claim insured under the policy; and

• Claims against a provider brought by any former or 
current member of a health care staff for any sort of peer 
review, privileging, or credentialing activities. 

Who Is an Insured? 
To evaluate whether the coverage extends to all of the 
individuals that the client wishes to include within its D&O 
coverage, counsel should review how the policy defines an 
“insured individual” or “insured person,” as it determines 
the individuals insured under the policy. Some health care-
specific policies contain broad definitions of insured persons 
to include committee members, risk managers, staff physi-
cians, faculty, in-house counsel, leased employees, indepen-
dent contractors, and volunteers. 

Advancement of Defense Costs 
Counsel should ensure that the D&O policy contains provi-
sions expressly requiring the insurer to advance defense 
costs as when incurred, rather than permitting the insurer to 
reimburse the insured for defense costs at the end of the case. 
A corporation is generally obligated to advance defense costs 
to officers and directors on a current basis as a matter of 
law, corporate bylaws, or contractual indemnification agree-
ments. D&O policies should contain terms that likewise 
impose an obligation on the insurer to advance defense costs 
on a current basis. 

Priority of Payments Clause
Counsel should ensure that the policy contains a “priority 
of payments” or “order of payments” clause, which specifies 

the priority order in which an insurer is required to make 
defense and indemnity payments if there are competing 
claims on the policy’s proceeds, and the aggregate liability 
that may be covered by the policy exceeds the total limits 
under the policy. Such terms are critically important when 
the insured organization becomes insolvent. In a bankruptcy 
proceeding, the D&O policy is typically viewed as property 
of the debtor’s estate and is thus subject to the automatic 
stay imposed by the U.S. Bankruptcy Code. 

Tying up the D&O policy in a bankruptcy proceeding leaves 
individual directors and officers without access to policy 
proceeds needed to defend and settle claims against them. 
If a priority payment clause makes clear that the insured 
individuals are contractually entitled to first dibs on the 
D&O proceeds, bankruptcy courts will usually allow the 
D&O insurer to pay defense and indemnity payments for the 
benefit of insured directors and officers.

Application Severability Clauses 
Currently, most D&O insurers will include an applica-
tion severability term providing that the knowledge of one 
insured individual cannot be imputed to any other insured 
individual for purposes of denying or rescinding coverage 
based on misrepresentations in policy application materials. 

Some insurers may seek to include a partial, rather than 
full, severability clause, which states that the policy can be 
rescinded and coverage voided as to all insureds if the indi-
vidual officers who signed the application had knowledge of 
the misrepresentations. The insured should vigorously chal-
lenge such a term because in today’s market, full severability 
clauses are widely available, making it clear that the insurer 
cannot rescind or deny coverage for any individuals who had 
no knowledge of the misrepresentations in the application 
materials. 

Non-Rescindable Policy Terms 
It is fairly common for D&O insurers to include (or they will 
agree to include if asked) terms providing that the direc-
tors’ and officers’ coverage is “non-rescindable”—meaning 
that even if certain officers made intentional misrepresenta-
tions in the policy application or falsified financial state-
ments included within the meaning of application materials, 
coverage for individual insureds unaware of the misrepre-
sentations cannot be rescinded. At the very least, the insured 
should insist on non-rescindable coverage for claims against 
directors and officers that the company is financially unable 
to indemnify or legally prohibited from indemnifying.

Definition of an Insured “Loss” 
The definition of “loss” in a D&O policy should be exam-
ined to determine whether it includes, to the maximum 
extent permissible under law, coverage for punitive, exem-
plary, and multiplied damages, and to evaluate the types of 
things carved out of the meaning of a covered loss. Loss is 
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typically broadly defined to include damages, settlements, 
judgments, awards, legal fees, and other defense costs, but 
the definition also includes an exception clause that carves 
out certain kinds of fines, penalties, and damages. Any excep-
tion to what constitutes a loss effectively acts as an exclu-
sion under the policy and can have a significant impact on 
coverage. Counsel should thus seek to limit the list of excep-
tions in the definition. 

Follow Form Excess Policies and Exhaustion 
For many organizations, their primary D&O policy is the 
base of a tower of coverage made up of various excess 
policies that each provides an additional layer of D&O 
coverage. The terms of the primary policy are keenly impor-
tant because in most cases the excess policies are “follow 
form” policies that generally provide coverage in accordance 
with the same terms and conditions as the primary policy. 
But so-called follow-form excess policies will usually provide 
that they follow the terms and conditions of the primary 
except as otherwise provided in the excess policy. And in 
many cases the excess policies will contain terms that differ 
substantially from the primary policy, such as choice of law 
provisions, mandatory arbitration clauses, different notice 
requirements, and other policy terms that stray substantially 
from the primary policy’s terms.

One of the excess policy terms that should remain consistent 
from one excess layer to the next is the term that defines 
when the exhaustion of the underlying limits of insur-
ance, often called the attachment point, triggers the excess 
coverage under the policy. Some policies provide that the 
excess insurer’s liability attaches only after each of the 
underlying insurers beneath the excess policy exhausted their 
respective limits of liability by payment of losses under those 
policies. However, it is best to have attachment language 
providing that the excess insurer’s liability attaches if any 
person or entity pays the underlying limits, or at the very 
least if the underlying insurer(s) or the insureds pay the 
amount of the underlying limits. This broader attachment 
language will ensure that excess coverage is not endangered 
if an underlying insurer becomes insolvent and unable to pay 
its limits; and it also permits an insured to settle coverage 
disputes with underlying insurers by accepting less than full 
limits payments from underlying insurers without jeopar-
dizing coverage under upstream excess policies.

The Benefits of Side A Difference-in-Conditions (DIC) Excess 
Insurance
Many companies are purchasing Side A-only DIC excess 
insurance coverage in addition to the company’s tower of 
traditional D&O coverage. Side A-only DIC excess policies 
insure directors and officers for non-indemnified loss; the 
policies do not provide any coverage to the organization, 
meaning that limits are not eroded by any coverage for the 
organization. These policies substantially enhance coverage 
for individuals insured under the policy by affording much 
broader excess insurance than standard D&O policies. 

The terms of such excess policies in the market vary 
substantially. Counsel will need to consult with the broker 
to identify the most advantageous terms (and the insurers 
offering those terms). In evaluating the terms of Side A-only 
excess policies, consider the following (non-exclusive) list of 
coverage enhancements seen in many of the policies in the 
market today: 

• The DIC part of the name (difference-in-conditions) 
indicates that the policy will drop down and fill in the 
gaps for non-indemnifiable claims not insured under the 
terms of the standard D&O coverage, or if one of the 
underlying insurers becomes insolvent. Thus, if one of the 
D&O insurers below the Side A-only excess policy denies 
coverage for a claim that would be covered under the 
broader terms of the Side A-only policy, the Side A-only 
policy with drop down terms should step in to provide 
coverage; 

• No exclusion for pollution liability (pollution exclusions 
are standard in traditional D&O policies), and the policy 
does not exclude coverage for bodily injury or property 
damage claims that arise from pollution liability;

• No Employee Retirement Income Security Act exclusion 
(also standard in traditional D&O policies);

• The I v. I and conduct exclusions are much more favorable 
to the insureds. For example, the conduct exclusion does 
not apply to defense costs;

• No “presumptive indemnification” provision; thus the 
policy will provide coverage to directors and officers even 
if the company wrongfully refuses to indemnify them 
against a claim; and

• Fully non-rescindable policies.

Additionally, because the company is not an insured under 
the policy, Side A-only excess policies would not be consid-
ered an asset of the estate in bankruptcy or subject to the 
bankruptcy automatic stay in the event the insured company 
files bankruptcy. 

Conclusion
Lawyers representing health care organizations should 
encourage their clients to have counsel evaluate their 
D&O insurance program and participate in policy nego-
tiations. This article identifies only a handful of the issues 
that warrant attention in evaluating a client’s D&O insur-
ance coverage. To undertake the task properly, counsel will 
need to work with the broker and the client to review the 
language of each of the policies in the client’s D&O program 
at every level to determine whether the client has the most 
advantageous terms possible. 

1 See St. Alphonsus Med. Ctr.-Nampa, Inc. v. St. Luke’s Health Sys., Ltd., 
No. 1:12-CV-560 (D. Idaho Jan. 24, 2014). 

http://publish.healthlawyers.org/News/Health%20Lawyers%20Weekly/Documents/013114/140124stlukesmemodo%5b1%5d.pdf
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