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The White Collar Criminal Defense Practice 
 
I represent both individuals and corporations that are subject to an inquiry 
from a government agency, whether about some aspect of their personal 
life or about business. The inquiring party may be a criminal prosecutor, a 
congressional committee, or a regulatory agency. The conduct of the 
individual client or business has become the focus of a governmental 
investigation, and I help navigate the consequences. My work varies widely 
depending upon the facts and the interests of the particular client. I either 
vigorously contest criminal charges faced by my client or I help the client 
cooperate as a witness with whatever agency has brought the inquiry. 
 
In assessing how to deal with my clients’ priorities, I draw upon my twelve 
years of experience as a federal prosecutor. Having supervised criminal 
investigations and tried dozens of criminal cases, I have a strong sense of 
how the government will approach these issues. I try to anticipate the 
government’s interests and quickly formulate the most persuasive approach 
on their behalf. 
 
Within the last year, I have handled white collar criminal defense matters, 
conducted internal investigations for various companies, and assisted clients 
implicated in congressional investigations. Given the range of my 
experience, it is likely that any new cases brought to my attention will touch 
upon circumstances or situations I have already been faced with in my 
private practice. 
 
The Threshold Decision: Knowing the Facts, Deciding the Course 
 
My strategy in any white collar case is to identify the relevant facts and 
circumstances as quickly as possible. Closely related to that threshold 
inquiry is identification of the client’s goals and priorities. Only after 
understanding those important initial issues can I help the client decide 
upon a course of action—whether to fight or cooperate. The threshold 
decision is central to any case, and it must be informed by a thorough 
understanding of what really happened. Again, it is essential to become 
comfortable with the facts quickly and efficiently. 
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My ability to answer these threshold questions depends primarily on 
achieving a candid rapport with my client. Only with their honest 
accounting of the facts and definition of core goals can I effectively assist 
the client. Taking those facts and plugging them into the relevant law is the 
next step. Constant client communication is the best way to ensure 
thorough understanding and help the client quickly articulate a strategy for 
handling the matter 
 
The Expansion of White Collar Law 
 
White collar criminal law is a varied and rapidly expanding area. There is a 
great deal more enforcement activity today than we have seen in the past. 
This increased governmental activity is partly a result of the Enron case and 
other high-profile corporate scandals, which have led to greater scrutiny of 
the boardroom, profit and loss statements, and publicly disclosed records. 
Charges brought in white collar cases are far more likely to be criminal in 
nature than they were in the past, which is a growing concern for 
businesses. This expansion has greatly increased the demand for white 
collar criminal defense lawyers. Major law firms have recognized this trend 
and have increased their capacity to handle criminal issues on behalf of their 
clients. 
 
Substantively speaking, however, white collar law is a varied and wide-
ranging practice, and lawyers in this area practice broadly rather than 
restricting themselves to a market niche. Former prosecutors are often 
involved, as they understand how governmental entities conduct 
investigations. Staying abreast of ongoing investigations and following white 
collar trials helps me identify current trends and better serve clients. 
Understanding my client’s business is also crucial, and there is often a 
substantial investment of initial effort to get acquainted with a particular 
industry. 
 
Common Theories of Prosecution 
 
The most commonly prosecuted white collar cases usually involve wire and 
mail fraud statutes in the federal code. If the particular facts involved do 
not implicate any other criminal statute, a prosecutor may fall back on a 
broad theory of mail or wire fraud. Given the breadth of those statutes, 
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federal prosecutors are generally adept at finding fact patterns that arguably 
lead to a charge of fraud. 
 
Beyond mail and wire fraud, false statements are a second major area of 
prosecution under 18 U.S.C. 1001. Making any representation to the 
government, whether directly or through a third party, that is later 
demonstrated to be untrue can lead to a charge under this statute. This issue 
often arises after the initiation of an investigation, making it imperative to 
ensure that all information communicated to the government at any stage in 
an investigation is accurate. 
 
As indicated above, white collar crime is a rapidly expanding area of federal 
law. As examples of that trend, there are a number of new restrictions 
depending on the industry and the type of case. There is also increased 
white collar criminal enforcement at the state level. State attorneys general 
are frequently coordinating efforts, which often leads to large, industry-wide 
investigations. 
 
Preparing to Defend a White Collar Criminal Case 
 
White collar cases differ from other criminal cases in that the subject matter 
is often less immediately accessible to jurors. Unlike a murder or drug case, 
the rules that apply in white collar criminal cases are not necessarily intuitive 
and can be difficult for jurors to understand. Given the substantive 
complexity in these cases, it is incumbent upon the lawyer to simplify the 
case for jurors. The government has the greatest incentive to simplify the 
matter. However, any defense that hinges upon an affirmative theory also 
has an interest in simplifying the facts for the jury. This is the primary 
difference between white collar and a more general criminal practice. 
 
There are, of course, times when it is good for the defense if the jury does 
not fully understand the case, since the government bears the burden of 
proving the case beyond a reasonable doubt. In these situations, the white 
collar defense lawyer should refrain from clarifying for the jury’s benefit. 
This determination is extremely fact-bound. If the defense is affirmative, 
clarity is more persuasive. If the defense is based on reasonable doubt 
rather than an affirmative theory, complexity helps the defense. 
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The First Meeting 
 
Upon first meeting with a new client, the client should first be asked to 
define their goals. Many times, white collar cases occur in the public eye. In 
that event, a client’s goals may include controlling the flow of information 
among the general public in addition to any substantive issues of handling 
the case. Client attitudes vary significantly. Some clients may instinctively 
look for a fight. Others prefer a more cautious path. It is therefore 
important to be direct in inquiring into the client’s objectives and aggressive 
in obtaining clearly articulated answers. 
 
Once the goals have been articulated, the next step is determining a path to 
achieve those goals. First and foremost, this requires getting the facts. It is 
necessary to have a client’s full cooperation in gathering documents, getting 
access to people, and allotting the proper time to the case. A client’s 
guidance and assistance in educating their lawyer about any white collar 
legal matter is invaluable. Some clients are much more responsive than 
others. There have been many times in my career when I have been 
promised a certain document, only to discover two weeks later that no one 
has been pressured to get me the information. 
 
Talking about budget is another critical piece of the process. I am always 
clear and up-front with my clients about how much a case will cost. 
Because I work for a large firm, we are more expensive than many solo 
practitioners. I want to ensure early on that all prospective clients are fully 
informed as to the likely budgets. This candor helps prevent 
misunderstanding or fee disputes down the road. 
 
The Importance of Proper Documentation 
 
As a general rule, I want to have access to every relevant document in any 
case. Relying on the client to define relevance can often lead to a lack of 
preparation. Because it is so difficult to foresee the direction of a case, I 
gather as much background information about the client’s business as I can 
to develop any subject matter that may be implicated. I cast a fairly broad 
net with the documents, which helps define subsequent research. Often, 
particularly with businesses, clients may not have a clear idea of how a 
particular employee acted or how a particular event unfolded several years 
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earlier. We are often hired to investigate a company internally to let them 
know of their own actions. Important, relevant documents are often crucial 
to this process, as they can often tell an important story. 
  
Documents that show communication with other implicated parties are 
especially crucial, as they concern matters that have already been disclosed 
or are likely to be substantiated by another source. To the extent that 
priorities are being layered, any document that has gone out to or come in 
from an outside source takes precedence, since it is likely to have already 
been seen by the investigating party. Strictly internal documents are also 
important, as they help inform decisions made and actions taken. 
Documents concerning financial data, spreadsheets, and profit and loss data 
can also be important to a case, since detailed information can often 
conflict with impressions of individual employees. The client’s initial 
representations may not be corroborated by the reality shown in such 
documents. It is obviously important to work these discrepancies out and 
do so early in the representation. 
 
Approaching the Case 
 
Depending on the case, I may be the only attorney working on a given 
white collar matter. In larger matters, I may be working as part of a team of 
other lawyers and professionals. Having multiple attorneys on a case helps 
create cost efficiencies for the client. Having younger, less experienced 
lawyers working for lower rates and performing tasks that are time-
consuming helps reduce costs. If, for instance, an associate is given the 
responsibility of researching cases and coming up with a legal background 
for the case at half my billing rate, the client will save a significant amount 
of money. A bigger team offers greater flexibility in streamlining costs. 
 
There is a downside to assigning a team of lawyers to a case, particularly 
one that is likely headed for trial. Entering a courtroom with four attorneys 
can give the jury the impression that the client has something to hide. A 
large team may also convey to the jury a sense that the client has abundant 
resources. This is particularly true if the other side has entered the trial with 
only a single prosecutor. 
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“Watch and Learn” 
 
The three main approaches to a white collar case are to cooperate, to fight, 
or to watch and learn. While the first two are obvious and will likely be the 
ultimate destination, the third is an interim step that may be pursued 
initially. There are a number of instances in which it is better to begin by 
monitoring the government’s investigative steps without pushing the case 
either way. If the matter never leads to a serious charge, it never becomes 
necessary to get off the fence. If charges are brought, one must either fight 
or cooperate with equal aggression. 
 
The “watch and learn” approach is particularly effective in situations when 
a client suspects they may be questioned because others in the industry have 
been subjected to questioning. A public revelation of the interest of 
investigators may negatively affect the client. In that event, it is better to 
keep a low attorney profile and avoid publicity. For example, I have been 
retained to represent members of Congress, who have a particular interest 
in keeping the very fact of an investigation out of the limelight. 
 
Cooperation: All or Nothing 
 
If the client determines that cooperation is the best approach, I am vitally 
involved in facilitating that cooperation. I directly solicit the prosecutor to 
entertain my client’s cooperation, and I aggressively promote their 
credibility and value to the government. The defense attorney should not 
take a back seat in this process. Advocacy in this arena is every bit as 
important and as necessary as in the adversarial arena of trial. 
 
To maximize the potential for a favorable outcome, my experience has 
taught me that one must cooperate all the way or not at all. Too many 
times, lawyers provide limited cooperation with the government. However, 
if one is not prepared to open the door to full scrutiny, one should not start 
down the path of cooperation at all. Limited cooperation runs the risk of 
making a vigorous defense impractical, given the admissions made in the 
debriefing process. Limited cooperation also restricts the potential benefit, 
as the information provided is less valuable to prosecutors. 
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Opposition Research 
 
In developing a defense strategy for a white collar criminal case, I approach 
the matter like a prosecutor. In other words, I investigate my own client 
thoroughly, retaining a degree of skepticism toward everything I hear. In 
doing so, I try to see the situation from the perspective of the other side, 
which allows me to give my client informed advice on how best to handle 
it. Sometimes this process leads me to recommend cooperation, as the 
client has genuine exposure. Other times the opposition research leads me 
to conclude that the government does not have a particularly attractive case. 
 
This exercise should be dispassionate. A common mistake in criminal 
defense practice is for an attorney to become too close to his or her client. 
One must have the ability to see the client objectively, and developing 
affection for the client can hinder the attorney’s efficacy. 
 
Client Relationships 
 
The extent to which a client is involved in the process of fact gathering and 
assessment will depend on the client. Some clients, particularly individuals, 
are very hands-on and put forth great effort to keep me thoroughly 
informed at every stage. Companies may be less directly involved, as there is 
no single personal reputation or liberty at stake. A company may, however, 
have a particularly rigorous in-house counsel. With that sort of client, every 
aspect of the situation is carefully scrutinized. No matter how my client 
approaches the case, however, I strive to remain open and communicative 
at all times. 
 
There are many cases in which clients do not take the advice of counsel, 
believing it is possible to talk their way out of the situation or gloss over a 
problem by force of charisma. Again, candor is crucial in this situation. 
Gently suggesting that a problem is more serious than anticipated is often 
necessary. Persuading the client to allow counsel to speak on his or her 
behalf can be difficult but critically important. 
 
On rare occasion, the client may disclose certain information publicly that is 
contrary to counsel’s understanding of the facts. In this rare event, it is 
appropriate to sever the relationship. A criminal defense attorney cannot 
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willingly facilitate his or her client’s perjury or obstruction of justice. If I 
ever get a sense of that intention, I clearly state my strong opposition. Such 
tactics are both unethical and practically unwise, as they almost always make 
the matter worse for the client. 
 
Investigation and Discovery 
 
The government is subject to discovery obligation rules that require them to 
show us some of their cards. The sources of this obligation are both 
statutory and constitutional. Federal Rule of Criminal Procedure 16 
obligates the government to provide certain categories of basic information 
to every charged defendant. The Supreme Court has held that the Sixth 
Amendment requires that in a criminal case, the government must disclose 
material and exculpatory information to the defense. 
 
Depending on the prosecutor, however, one may not have access to 
information that is hurtful early on. Thus, I advise conducting a parallel 
investigation to learn everything the government knows. This is best done 
by speaking to the same people the government will speak to, which 
presents its own challenge in that those people may have been harmed by 
the client. Only the government has pre-trial subpoena power, meaning it is 
impossible to gain the same access to documents the prosecutors have 
before an indictment and the resulting discovery process. A parallel 
investigation at least helps prepare for meeting that evidence at trial. 
 
A great deal of the discovery process comes down to personality. If I have a 
good relationship with the prosecutor, I am likely to get a better sense of 
his or her direction in the case. Although there are fairly strict rules 
governing the discovery process, it is often possible to get more 
information than the rules allow. Some lawyers file frivolous motions to use 
them as opportunities to discover the government’s case. I recommend 
against such a tactic. I believe frivolous motions undercut one’s credibility 
with both the other side and the judge. It is better to forge a collaborative 
relationship with the government to the extent possible, as it preserves 
credibility with the court. 
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Preparing for Trial 
 
Before beginning to prepare for a court proceeding, there is one threshold 
question that must be answered: is there a way to meet the client’s goals 
outside of a courtroom? The answer to that question will dictate whether 
the approach should be one of cooperation or contention. If gearing up for 
battle is the better choice, the next step is to consider an affirmative theory. 
What witnesses and documents are needed to tell the client’s story? What 
story will be told by the other side? What are the points of potential 
confrontation? Answering these questions will determine the best approach 
to the affirmative story and help flush out the details of what should be 
shared and how. 
 
Trial preparation often boils down to my immersion in the details of what 
happened. In terms of testimony, the key is always corroboration. It is not 
enough to offer a single witness. Instead, it is much more persuasive to 
bring in outside sources to prove that the witness’s statement is true. 
Uncorroborated information is not only less persuasive, but it may actually 
harm a particular case. In this regard, the same basic rules apply in the white 
collar context as in the blue collar context. 
 
It is important to realize that in the wake of Enron and other high-profile 
scandals, a number of people assume a charge equals guilt. There seems to 
be a general distrust of corporations and their executives that must be 
overcome. Even with a very strong legal defense in place, there is a real and 
justifiable fear that the jury will not be inclined to believe us, regardless of 
whether we are right. Because it is so easy to demonize a big company, and 
because the outcome of a trial is so unpredictable, it is simply best to avoid 
the courtroom altogether. 
 
The decision as to whether the client will testify is crucial. I will always 
discuss this issue with the client and revisit it at crucial points in preparation 
for and in conduct of trial. In any trial, a defendant who presents an 
affirmative defense is, I believe, instinctively more attractive to jurors. As 
long as the client’s story is credible, actively testifying can be more effective 
than simply challenging the opposing side. In any case where a client has a 
positive story to tell and a positive spokesperson to tell it, my inclination is 
to have that person testify. 
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The Ramifications of an Unfavorable Verdict 
 
The potential financial ramifications in a white collar crimes case are 
enormous, with the potential to put a company out of business. In 
individual cases, a guilty verdict may translate into a lengthy jail sentence. 
The gravity of the potential consequences can put people’s livelihood and 
liberty at stake. Criminal penalties for white collar crime are generally 
getting more serious, and judges are imposing more serious penalties than 
in the past. 
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