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On July 10, 2013, the SEC proposed significant changes affecting private offerings under Rule 506 of 
Regulation D, the most frequently used exemption from the registration requirements. If adopted, these 
proposed changes will impact all offerings made under Rule 506, not just offerings made under the 
new advertised private placement rule. The proposals would change the filing requirements and 
content of Form D, provide a one-year disqualification penalty for failure to file a required Form D and 
require several actions relating to materials used in advertised private placements.  

The proposed changes are directly related to two important rule amendments relating to Rule 506 
offerings, which the SEC adopted at the same time. These amendments: 

• permit advertised private placements; and 

• disqualify an issuer from using Rule 506 if the issuer or specified persons or entities associated 
with the issuer or the offering are “bad actors.”  

These amendments are both effective Sept. 23, 2013. Click here for our explanation of the amendments 
permitting advertised private placements and click here for our explanation of the bad actor 
amendments. 

The changes proposed on July 10, 2013, and described below, are primarily a result of suggestions 
regarding investor protection made during the comment process for the rules relating to advertised 
private offerings. Many investor advocates, state securities regulators and others, including the SEC’s 
Investor Advisory Committee, recommended numerous changes to deal with advertised private 
placements. The proposed changes described below in large part represent the investor protection 
measures suggested in the comments that a majority of the SEC commissioners were willing to 
support. 

The proposed changes are controversial. Investor advocates strongly support them. Start-up sponsors 
vehemently oppose them. 

The comment period on the proposed changes ends on Sept. 23, 2013. The comments received through 
Sept. 3, 2013 are summarized below. We intend to update this summary after the comment period 
ends. 

Executive Summary 
The proposed amendments are intended to enhance the SEC’s ability to evaluate the development of 
market practices in Rule 506 offerings and to address concerns that may arise in connection with 
permitting issuers to engage in general solicitation and general advertising under new Rule 506(c). 
Many of the proposed changes, if adopted, would impact traditional nonadvertised private placements 
(Rule 506(b)) as well as advertised offerings (Rule 506(c)). 

Proposed Form D Changes 
The proposed amendments would make several changes relating to Form D including requiring: 

• the filing of Form D before engaging in advertising;  
• Form D to include more information about the offering; and 
• a closing amendment to Form D after the termination of an offering.  

http://www.mcguirewoods.com/news-resources/publications/SEC-Adopts-Rule-to-Permit-Advertising.pdf
http://www.mcguirewoods.com/news-resources/publications/SEC-Adopts-Changes-Preventing-Bad-Actors.pdf
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Proposed Penalty For Failure to File Form D 
In a very significant difference from current practice, the proposed changes would disqualify future 
offerings if an issuer (or predecessors or affiliates) had not complied, within the previous five years, 
with the requirement to file a Form D in a Rule 506 offering. The five-year look-back period would not 
extend to any period before the effective date of the rule. 

Proposed Changes Relating to Advertising Materials 
The proposal also contains provisions dealing with materials used in general solicitation and would: 

• require written general solicitation materials used in Rule 506(c) offerings to include certain 
legends and other disclosures; and 

• provide for the submission to the SEC, on a temporary basis, of written advertising materials used 
in 506(c) offerings. 

The proposal also extends the antifraud guidance contained in Rule 156 to the sales literature of all 
private funds. 

These proposals are explained in more detail below. 

Practical Considerations 
If adopted, the proposed changes will have a major impact on the day-to-day use of Rule 506. It is 
unclear whether issuers will use the new provisions permitting general solicitation if they are required 
to provide the SEC with their solicitation materials. In addition, the “penalty” provisions can be 
expected to have a very real impact on the ability of issuers to use Rule 506. 

Two SEC commissioners have changed since these rule amendments were proposed. The two new 
SEC commissioners may change the tone of the discussion of these proposed changes but may not 
impact the outcome. The most likely scenario is that Chairman White will decide which of these 
proposals to adopt, the two Democratic commissioners will vote in favor of those proposals and the 
two Republican commissioners will vote against them. 

Summary of Comments 
As of Sept. 3, 2013, the SEC had a total of approximately 280 comments on the proposed changes. 

Republican Response 

Shortly after these changes were proposed, Representatives Patrick McHenry and Scott Garrett sent a 
letter to Chairman White. McHenry is the chairman of the Subcommittee on Oversight and 
Investigations of the House Committee on Financial Services. Garrett is the chairman of the 
Subcommittee on Capital Markets and Government Sponsored Entities of the House Committee on 
Financial Services. The letter took the position that the proposed changes violate the JOBS Act itself 
and asked that the proposals be withdrawn. The letter also made certain document requests and raised a 
number of questions related to the proposed changes. The letter could fairly be characterized as hostile, 
combative and aggressive. 
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Chairman White responded that it was premature to act on the proposals, and placed the letter in the 
SEC’s public comment file. 

Democratic Response 

Chairman White had received a letter from several Democratic legislators before these changes were 
proposed, advocating an advance filing requirement for Form D. She also put this letter in the 
comment file. See the letter dated June 28, 2013, from U.S. Senators Martin Heinrich, Carl Levin, Tom 
Harkin, Mark Pryor, Jeff Merkley and Angus King. In addition, U.S. Senator Tim Johnson, chairman 
of the Senate Committee on Banking, Housing and Urban Affairs, submitted a comment letter dated 
July 29, 2013, supporting the proposals and urging that they be finalized quickly. 

Angel Network Response 

There has been a concerted push by various people associated with angel networks to make sure that 
their perspective on the proposals is included in the comment file and considered by the SEC 
commissioners. These particular comment letters are focused almost entirely on the impact of the 
proposals on start-ups and they are summarized below. The comment letters highlight a number of 
issues that start-ups face in trying to raise funds and they pose an important policy issue for the SEC. 
Should there be a separate or simplified set of requirements for start-ups where the amount of capital 
sought is below a specified amount (perhaps $1 million to $5 million) and to what extent should use of 
the existing fundraising channels be deemed to comply with the SEC’s rules for advertised private 
placements? 

As is readily apparent from the summary below, there are a number of issues that arise in the 
application of these proposed changes to start-ups, and it might be a good idea for the SEC to consider 
a simplified approach for them. However, the SEC had a bad experience with fraud in the small 
offering space when it first adopted Rule 504, and as a result had to revise its approach on small 
offerings. Fraud and abusive pump-and-dump schemes continue to plague the Rule 504 space, even 
after the SEC revised its provisions. As a result, the SEC may wish to exercise care in applying these 
proposals — and the comments to the proposals — to start-ups. A number of alternative approaches 
could be used. In any case, the impact of these proposals on start-ups may not drive the SEC’s analysis 
of these proposals insofar as they would deal with other types of issuers and offerings. 

AngelList Letter 

In March 2013 AngelList LLC obtained a no-action letter from the SEC, allowing AngelList and 
certain affiliates to operate a website that permits companies seeking financing and accredited 
investors to meet and communicate with each other, without broker-dealer registration. An affiliate, 
AngelList Advisors, LLC, has registered as an investment adviser. 

On Aug. 12, 2013, Naval Ravikant, CEO of AngelList, submitted a comment letter on these proposals. 
This letter explains some of the features of angel networks and their approach to fundraising for start-
ups. The letter recommends the following changes in the proposal: 

• allow third parties to do the filing on the issuer’s behalf through an application programming 
interface; 

• allow the company (or a third party like AngelList) to hold the financing materials so that the SEC 
can access them rather than requiring that they be provided to the SEC as solicitation material; 
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• require legends and disclosures only when terms are communicated;  
• drop the 15-day advance filing requirement; and 
• do not impose penalties for noncompliance 

 
A very large number of comment letters followed, supporting the points contained in the AngelList 
letter. 

Type A Comment Letters 

The SEC indicates 48 comment letters have been received on a form the SEC designates as Type A. In 
other words, 48 people have all sent in essentially the same comment letter. This form letter takes the 
view that the proposals will put a number of start-ups out of business and makes recommendations that 
are also contained in the AngelList Letter described immediately above. 

Individual Emails 

The SEC comment file contains an extremely large number of short emails from persons associated 
with start-ups objecting generally to the changes. The authors of these comments include angel 
investors, persons associated with start-ups and others. While most of these letters appear to have been 
composed one at a time, several consist entirely or in large part of paragraphs from other comment 
letters. Most of these letters make recommendations contained in the AngelList Letter. In many cases, 
these letters cite to, or explicitly endorse, the AngelList Letter. See, for example, the letter dated Aug. 
20, 2013, from David Antila. The issues raised in these letters also include a number of other points. 

Several of these letters ask that the proposals be withdrawn, and that the SEC revise the definition of 
accredited investor so that any person associated with an angel network would be considered 
accredited by virtue of that association. See, for example, the letter dated Aug. 8, 2013, from William 
D. Hill. 

Some of these letters ask for clarification of what actions are included and excluded from the concept 
of general solicitation and general advertising. 

Some participants in angel networks are concerned that existing fundraising practices may constitute 
general solicitation and require compliance with the new rules. Two of these letters, one from Golden 
Seeds dated Aug. 9, 2013, and one dated Aug. 18, 2013, from a person who withheld his name, make 
the point that start-ups may not be able to use Rule 506(b), because many of the existing techniques 
they currently use may involve general solicitation. Some participants in angel networks probably want 
clarification on this point so that they can avoid actions that involve general solicitation and would 
require compliance with the new rules if adopted. 

Some of these comment letters object to the disqualification provisions characterizing it as the  
“1 yr. penalty box” or the “death penalty.” See, for example, the letter dated Aug. 14, 2013, from 
Aaron Klein; the letter dated Aug. 16, 2013, from Gil Penchina; the letter dated Aug. 17, 2013, from 
James Lee; and the letter dated Aug. 17, 2013, from Michael Libes. Most of these letters seem to 
assume that the disqualification provisions would prevent any fundraising. In addition, a few comment 
letters recommend shortening the disqualification period for start-ups. See, for example, the letter of 
Niclas Hedhman dated Aug, 21, 2013, which recommends reducing the disqualification period from 
one year to three months for start-ups. 
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Some letters express the view that angel investors will not be willing to share their financial 
information with start-ups to verify their accredited status. See, for example, the letter dated Aug, 16, 
2013, from Don Blake. This issue is an area where the AngelList business model gives it an advantage 
over less formal angel networks. Because AngelList is registered as an investment adviser at the 
federal level, it can provide third-party verification, something that less formally organized angel 
networks are probably not currently in a position to provide. 

Some of the letters are a tad sarcastic or contain colorful phrases. Mr. Alan Snedeker in a letter dated 
Aug. 19, 2013, characterized the proposals as “un-American” and “beyond stupid.” And in a letter 
dated Aug. 18, 2013, Joseph P. Greene, Esquire, writes, “a person should be able to fundraise without 
having to wade through a pile of legal BS.” 

One comment letter appears to have been submitted for the sole purpose of announcing that the issuer 
was seeking capital; see the letter dated Aug. 20, 2013, from S. Ashwini. 

As of Sept. 3, 2013, no comments had been filed by investor representatives, bar associations or state 
securities regulators. It is common for a substantial number of comment letters to be received near the 
end of the comment period, and we believe that many additional comment letters will be posted to the 
SEC file. These comment letters can be expected to present the views of the private fund industry, state 
securities regulators and investor advocates. We may also see additional communications from 
legislators and filings by bar associations and other lawyers. These comments should present a broader 
spectrum of views and perspectives on these very significant proposals. 

Detailed Description of Proposed Changes 
Advance Filing of Form D in Advertised Offerings 
The SEC has proposed to change Rule 503 to require issuers that intend to engage in advertising in a 
Rule 506 offering to file an initial Form D before conducting any advertising. 

Rule 503 currently requires an issuer to file a Form D not later than 15 calendar days after the first sale 
of securities in a Regulation D offering. 

Under the proposal, if an issuer has not already filed a Form D, it would be required to file an initial 
Form D at least 15 calendar days before advertising the offering. This filing will need to include the 
information in Items 1, 2, 3, 4, 6, 7 (other than date of first sale), 9 (if known), 10, 12 (if known) and 
16 of Form D. The remaining information required by Form D would need to be included in a Form D 
amendment within 15 calendar days after the first sale. 

The requirement of an advance filing of Form D would not apply to traditional, nonadvertised 
offerings (Rule 506(b)). 

Form D Closing Amendment 
The SEC is also proposing to change Rule 503 to require a final amendment to Form D within 30 
calendar days after the termination of a Rule 506 offering. The proposed change would impact 
advertised offerings (Rule 506(c)) as well as nonadvertised offerings (Rule 506(b)), and would apply 
to any termination of the offering (even abandoned offerings). 

Regulation D does not currently require a final amendment to Form D. 
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The filing of a separate closing amendment within 30 days after termination of a Rule 506 offering 
would not be required if all the information that would be included in such an amendment has already 
been provided in a Form D filing and the issuer has checked the box for a closing filing in such filing. 

Until the closing amendment is filed, the offering is deemed to be ongoing and the issuer would be 
subject to the current Rule 503 requirements to file amendments to Form D at least annually and 
otherwise as needed to reflect changes in previously filed information. 

Changes to the Content of Form D 
The proposed rule changes include requiring additional information on Form D, primarily for Rule 506 
offerings. 

The proposed changes include revising the following existing items on Form D to include the 
additional information noted below: 

• Item 2 – require disclosure of the issuer’s website.* 
• Item 3 – require disclosure of controlling persons. 
• Item 4 – require more clarity on issuer industry group.* 
• Item 5 – require information on issuer size, unless this information is not publicly available.*  
• Items 7 – add boxes to indicate whether the filing is an advance or closing filing. 
• Item 9 – require information on the trading symbol and generally available securities identified, if 

applicable, for the offered securities.*  
• Item 14 – require information on the number of accredited and nonaccredited investors that have 

purchased in the offering, whether they are natural persons or entities, and the amount received 
from each category. 

• Item 16 – require information for offerings by issuers that are not private funds about the 
percentage of the offering proceeds that has or will be used (i) to repurchase or retire the issuer’s 
existing securities; (ii) to pay offering expenses; (iii) to acquire assets, otherwise than in the 
ordinary course of business; (iv) to finance acquisitions of other businesses; (v) for working 
capital; and (vi) to discharge indebtedness. 
* Also applicable to offerings under Rule 504, Rule 505 and Section 4(a)(5). 

The SEC has also proposed to add six new items to Form D. The proposed new items of Form D — 
items 17 through 22 — would require issuers to provide the following additional information with 
respect to offerings conducted pursuant to Rule 506: 

• the number and types of accredited investors that purchased securities in the offering (e.g., natural 
persons who qualified as accredited investors on the basis of income or net worth); 

• if a class of the issuer’s securities is traded on a national securities exchange, ATS or any other 
organized trading venue and/or is registered under the Securities Exchange Act of 1934; the name 
of exchange, ATS or trading venue and/or the Exchange Act file number; and whether the 
securities being offered under Rule 506 are of the same class or are convertible into or exercisable 
or exchangeable for such class; 

• if the issuer used a registered broker-dealer in connection with the offering, whether any general 
solicitation materials were filed with FINRA; 

• in the case of a pooled investment fund advised by an investment adviser registered with, or 
reporting as an exempt reporting adviser to, the SEC, the name and SEC file number for each 
investment adviser who functions directly or indirectly as a promoter of the issuer; 
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• for Rule 506(c) offerings, the types of general solicitation used or to be used (e.g., mass mailings, 
emails, public websites, social media, print media and broadcast media); and 

• for Rule 506(c) offerings, the methods used or to be used to verify accredited investor status (e.g., 
principles-based method using publicly available information, documentation provided by the 
purchaser or a third party, reliance on verification by a third party, one of the methods in the 
nonexclusive list of verification methods in Rule 506(c)(2)(ii) or another method). 

Disqualification Provisions 
Rule 507 currently disqualifies an issuer from using Regulation D if the issuer, or a predecessor or 
affiliate, has been enjoined by a court for violating the filing requirements of Rule 503. 

The SEC proposes to amend Rule 507, so that, in addition to this existing disqualification, an issuer 
would be disqualified automatically from using Rule 506 in any new offering for one year if the issuer, 
or any predecessor or affiliate of the issuer, did not comply, within the previous five years, with the 
Form D filing requirements in a Rule 506 offering.  

This one-year period would start following the filing of all required Form D filings or, if the offering 
has been terminated, following the filing of a closing amendment. 

The five year look back period would not extend to any period before the effective date of the rule. 
Also, disqualification does not affect offerings that are ongoing at the time of noncompliance, 
including the offering for which the issuer failed to make a required filing. 

Filings made during a 30 day cure period after a timely filing is missed will not trigger disqualification. 
However, this cure period is only available for an issuer’s first failure to file timely a Form D or Form 
D amendment in connection with a particular offering. 

Disqualification may be waived by the SEC if the issuer can demonstrate good cause that it is not 
necessary to deny the exemption. 

Requirements for Advertising Materials and Other Disclosure Requirements 
The SEC also has proposed new provisions that would apply to advertising materials in Rule 506(c) 
offerings. These proposed changes would impact all issuers using the new provisions allowing 
advertised private placements (including private funds) and would require: 

• cautionary legends in any written advertising materials; and 
• additional disclosures for private funds if their advertising materials include performance data. 

The SEC has also proposed to extend the guidance in Rule 156 to the sales literature of all private 
funds, including those that are not engaged in general solicitation. 

Legends 

The SEC proposes to require the following legends on written general solicitation materials: 

• The securities may be sold only to accredited investors, which for natural persons are investors 
who meet certain minimum annual income or net worth thresholds; 
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• The securities are being offered in reliance on an exemption from the registration requirements of 
the Securities Act and are not required to comply with specific disclosure requirements that apply 
to registration under the Securities Act; 

• The SEC has not passed upon the merits of or given its approval to the securities, the terms of the 
offering or the accuracy or completeness of any offering materials; 

• The securities are subject to legal restrictions on transfer and resale, and investors should not 
assume they will be able to resell their securities; and 

• Investing in securities involves risk, and investors should be able to bear the loss of their 
investment. 
 

The SEC is proposing an additional legend and disclosures for private fund advertising. Private funds 
will also need to include a legend on written advertising materials that the securities offered are not 
subject to the protection of the Investment Company Act of 1940. 

Failure to include legends does not render Rule 506(c) unavailable unless the issuer has been subject to 
an order, judgment or court decree enjoining the issuer for failure to comply with Rule 509. 

Performance Data 

The SEC has also proposed that Rule 509 require private funds to include certain disclosures in any 
written general solicitation materials that include performance data. Proposed Rule 509(c) would 
require any private fund written general solicitation materials that include performance data to include 
a legend disclosing that: 

• performance data represents past performance; 
• past performance does not guarantee future results; 
• current performance may be lower or higher than the performance data presented; 
• the private fund is not required by law to follow any standard methodology when calculating and 

representing performance data; and 
• the performance of the fund may not be directly comparable to the performance of other private or 

registered funds. 
 

The proposed rule would also require the legend to identify either a telephone number or a website 
where an investor may obtain current performance data. 

The SEC also proposed to require that if a private fund’s written general solicitation materials include 
performance data, then such data must be as of the most recent practicable date considering the type of 
private fund and the media through which the data will be conveyed, and the private fund would be 
required to disclose the period for which performance is presented. 

Where performance data does not reflect the deduction of fees and expenses, in written advertising 
materials, the materials would need to disclose this fact and that performance might have been lower if 
fees and expenses had been deducted. 

The requirement to include these legends and other disclosures, as applicable, would not be a condition 
of the Rule 506(c) exemption. However, the SEC is proposing to amend existing Rule 507(a) so that 
Rule 506 would be unavailable if the issuer (or predecessors or affiliates) has been subject to any 
order, judgment or court decree enjoining such person for failure to comply with Rule 509. 
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Rule 156 

Rule 156 is an interpretive rule that provides guidance on types of information in investment company 
sales literature that could be misleading for purposes of the federal securities laws. Under Rule 156, 
whether a statement is misleading depends on the context, and the rule outlines several circumstances 
that might result in misleading advertising material. Rule 156 does not prohibit or permit any particular 
representations or presentations. 

The SEC is proposing to extend this guidance to the sales literature of private funds. The proposal 
would extend Rule 156 to all private funds, not just those funds engaged in advertising. 

Mandatory Filing of Advertising Materials 
The SEC is proposing new Rule 510T of Regulation D, which would require an issuer conducting an 
offering in reliance on Rule 506(c) to submit to the SEC any written advertising materials prepared by 
or on behalf of an issuer and used in connection with a Rule 506(c) offering. The advertising materials 
would need to be submitted no later than the first date of use, and would be submitted through an 
intake page on the SEC’s website. The materials would not be treated as “filed” or “furnished” under 
federal securities law, and would not be made publicly available. 

The SEC is proposing this requirement as a temporary measure that would expire in two years. 

Failure to comply does not render Rule 506(c) unavailable unless the issuer has been subject to an 
order, judgment or court decree enjoining the issuer for failure to comply with Rule 510T. 

Requests for Comment 
The SEC has requested comments on the proposed rules previously discussed.  

SEC staff has also begun a review of the definition of accredited investor as it relates to natural 
persons, and has requested comments in that regard. 


