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The Jumpstart Our Business Startups (JOBS) Act requires the SEC to change its rules so that advertising 
will be permitted in certain private placements.  This change has the potential to significantly alter the 
manner in which money is raised for start ups, operating businesses and private funds. 

The SEC proposed these changes to Rule 506 of Regulation D and Rule 144A under the Securities Act of 
1933 on Aug. 29, 2012.  The proposing release is available here.  

The comment period for the proposal ended on Oct. 5, 2012.  However, the SEC continues to receive 
comment letters and has continued to hold meetings to discuss the proposal. For the reasons discussed 
below, action on the final rule change is not expected until after confirmation of Chairman Shapiro’s 
replacement. 

This article: 

• outlines the proposed rule change; 
• summarizes the comments the SEC has received on the proposal; 
• discusses several areas of concern relating to the proposed rule change; and 
• explains some of the alternative ways of proceeding available to the SEC. 

For the purposes of this article, the word “advertising” includes what is commonly understood as general 
solicitation or general advertising under existing Regulation D. 

Executive Summary 
Summary of Proposed Rule 
Proposed changes include the following:  

• Rule 506 would be amended to permit advertising in a private placement of securities so long as the 
issuer has taken reasonable steps to verify, and reasonably believes, that all purchasers in the offering 
are accredited investors.  

• The reasonableness of steps taken to verify accredited status would be determined on a case-by-case 
basis. The SEC did not propose any specific verification procedures, but discussed a nonexclusive list 
of factors that the issuer should consider in verifying an investor’s accredited status.  

• Advertising would be permitted but all other provisions of Regulation D would still need to be 
satisfied.  

• Issuers can continue to use the existing Rule 506 exemption for offerings that do not involve 
advertising.  

• Form D would be amended to add a separate box for issuers to check if they are using advertising in 
their offerings.  

• Rule 144A would be amended to permit the offering of securities to persons other than qualified 
institutional buyers (QIBs) including by means of general solicitation, provided that securities are sold 
only to persons that the seller and any person acting on behalf of the seller reasonably believe are 
QIBs.  

• Clarification that offshore offerings made in compliance with Regulation S will not be integrated with 
advertised private placements made in compliance with the new provisions.  

http://www.sec.gov/rules/proposed/2012/33-9354.pdf
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Summary of Comments 
The SEC accepted comments before it proposed the Rule 506 changes.  Our summary of these pre-proposal 
comment letters is available here. 

As of Dec. 7, 2012, the SEC had received 188 comment letters since the Rule 506 changes were proposed.  
Comment letters were submitted by: 

• industry participants; 
• individuals; 
• trade associations; 
• bar associations and lawyers; 
• state securities regulators; 
• public interest groups; and 
• legislators. 

Comments Supporting the Proposal 
Most industry participants1, bar association committees2 and some individuals3 supported the SEC’s 
flexible approach in the proposal.  Trade associations representing hedge funds or private equity funds 
generally supported the proposal.4  A number of Republican legislators also support the proposal.  See 
footnote 20. 

Comments Supporting Safe Harbors for Verification 
Some trade associations and individuals took the position that investor self-certification should be all that is 
needed to verify accredited investor status.5   

A wide variety of comment letters supported the addition of non-exclusive safe harbors to the proposed 
rule; including 

• industry participants;6 
• trade associations;7 and 
• bar association committees.8 

Some individuals requested more clarity on verification of accredited investor status.9 

                                                 
1 Restoration Capital, 11-1-12, New Gate Capital Partners 10-23-12, Artivest Holdings Inc. 10-23-12, Rising Star 
Productions Inc. 10-18-12, Village Cultivators Business Incubator 10-15-12, Jonathon Aerospace Materials Company 
10-9-12, BlackRock 10-5-12, Alpha Titans LLC 9-26-12, Bull Dog Investors 9-25-12 and 8-31-12, DeGreen Capital 
Management LLC 9-4-12 
2 Securities Regulation Committee, Business Law Section, New York State Bar Association 10-12-12,  Committee on 
Securities Regulation, New York City Bar Association 10-9-12, Federal Regulation of Securities Committee, Business 
Law Section, American Bar Association 10-5-12. 
3 Curtis L. Biggar, 11-17-12, R.M.C. 11-15-12, Gary D. Snow 10-9-12, Lynn Johnson 10-3-12, James Pigott Jr. 10-3-
12, Michael Rodgers 10-2-12, Laura Fichter 9-28-12, Chris Barnard 9-26-12, Craig Davis 9-17-12, Eric N. 8-30-12 
4 The Financial Services Roundtable 10-5-12, National Small Business Association 10-5-12, US Chamber of 
Commerce 10-5-12 
5 National Small Business Association 10-5-12, Council of Institutional Investors 9-27-12 
6 Pacific West Land LLC 10-3-12, Angel Capital Corporation 9-27-12 
7 Biotechnology Industry Organization 10-5-12 
8 Committee on Securities Regulation, New York City Bar Association 10-9-12. Bar associations also requested more 
guidance on integration issues. Securities Regulation Committee, Business Law Section, New York State Bar 
Association 10-12-12, Federal Regulation of Securities Committee, Business Law Section, American Bar Association 
10-5-12 
9 James L. Nesfield 8-30-12 

http://www.mcguirewoods.com/Client-Resources/Alerts/2012/8/Updated-Comments-on-Rule-506-Changes-Preview-of-New-SEC-Provisions-Permitting-Advertised-Private-Placements.aspx
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Approximately 24% of the comment letters recommended the addition of nonexclusive safe harbors, 
requested more clarity on verification or argued for specific safe harbors. 

Opposition to the Proposal and Suggestions for More Fundamental Changes 
A substantial number of individuals opposed the proposal, taking the view that it would increase fraud and 
did not include adequate protections for the elderly.10  Many individuals opposed the basic concept of 
allowing hedge funds to advertise. 11   

A few industry participants also opposed the proposal.12 

Trade associations representing the mutual fund industry advocated the position that the proposal was 
severely deficient and that advertising material should be regulated.13 

The SEC’s Investor Advisory Committee14 recommended the following: 

• The new Rule should require a filing with the SEC containing specified information and this filing 
should be a condition of the new exemption; 

• Advertising material should be furnished to the SEC; 
• There should be a safe harbor that provides clear standards for the use of third parties (such as broker 

dealers, banks and accountants) for verification; 
• Performance advertising should be regulated; 
• The accredited investor standard for natural persons should be revised to reflect financial 

sophistication; and 
• The “bad actor” disqualification should be finalized. 

The SEC’s Investor Advisory Committee was established by the Dodd-Frank Act and consists of 21 
individuals.  The members of this committee have a broad range of backgrounds and represent a wide 
variety of interests, including senior citizens and other individual investors, mutual funds, pension funds 
and state securities regulators. The recommendations of this committee include several concerns advanced 
by a number of other commenters, and should provide additional force to those comments. 

Several public interest groups15 and state securities regulators16 sent comments opposing the proposed rule.  
These groups generally advocated positions similar to the Investor Advisory Committee.  Several of these 

                                                 
10 Robert E. Rutkowski 11-29-12, Brian Cook 10-8-12, Stephen Kayner 10-8-12, William D. Williams 10-8-12, 
Barbara R. Fennick 10-6-12, Karen K. Pesson 10-5-12, Richard E. Everett 10-4-12, Richard Kellogg 9-30-12, Stephen 
R. Johnston 9-29-12, Cindy P. Corn 9-29-12, Gail Morin 9-29-12, David Kronheim 9-29-12, J. Sanders 9-28-12, Tom 
Luther 9-25-12, Caroline Myers 9-25-12, Pat Turney 9-25-12, Freda D. Urling 9-24-12, Elin R. Guthrie 9-17-12, Ben 
Gibson 9-3-12, Tom Tudor 9-1-12, Charles H. Frey, 9-1-12, Christine M. Erickson 9-1-12, Walter B. Hyde 9-1-12, 
Manual Dayenian 9-1-12, Richard T. Dunn 9-1-12, Karl Hensel II 9-1-12, Vicki Rosen 9-1-12, Mark Zartler 8-30-12, 
Daniel P. Smith 8-30-12, Andrew Pierwola 8-30-12, 
11 Charles Bebko 9-25-12, Matthew Gessford 9-5-12, Anthony J. LaRosa III 9-4-12, John Clark 9-3-12, William 
Michael Cunningham 8-30-12 
12 Opening Night Capital LLC 10-14-12, Virginia Ventures LLC 9-20-12 
13 Investment Company Institute 10-5-12, Independent Directors Council 10-5-12 
14 Investor Advisory Committee 10-12-12.  See also Better Investing 10-19-12, which makes recommendations based 
in large part on those of the Investor Advisory Committee, and Keith P. Bishop 11-17-12, who, for various reasons, 
asks the SEC to disregard the recommendations of the Investor Advisory Committee. 
15 Americans for Financial Reform and AFL-C10 10-5-12, AARP 10-5-12, Consumer Federation of America 10-3-12, 
Fund Democracy Inc, 10-2-12 
16 The securities administrators in the following states sent comment letters: Missouri 10-11-12, Ohio 10-5-12, Nevada 
10-5-12, South Carolina 10-5-12, Hawaii 10-4-12, Virginia 10-4-12, Indiana 10-4-12, Montana 10-4-12, and 
Massachusetts 9-20-12.  Also the North American Securities Administrators Association, 10-3-12, sent a comment 
letter. 
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letters also take the view that the procedure that led to the proposal was deficient and subject to a legal 
challenge. 

A group of Democratic Senators described the proposed rule as fatally flawed and noted that: 

• The rule needs to specify the verification procedures; 
• The manner and content of ads need to be regulated; and 
• The rule needs to distinguish operating companies from investment vehicles. 

These legislators recommend that the rule be substantially revised and reproposed.17 

House member Maxine Waters18 made similar points and also suggested that the SEC expand its cost-
benefit analysis to more adequately take into account investor protection issues. 

Other Comments 
Comment letters also covered a number of other topics, such as crowdfunding, the impact of advertising on 
D&O premiums, issues relating to broker dealers and foreign issuers and several requests for guidance on 
what constitutes general solicitation. 

Comment letters were also received from three law students.19 

The tone of some of the comment letters is somewhat strident, and a number of comment letters included 
personal criticism of other commenters. 

Possible Alternative Approaches That Might be Taken by the SEC 
At the time of the release of this article, the SEC staff is reviewing the comments and deciding what action 
to propose to the SEC. 

The comment letters provide very different perspectives on the approach that the SEC staff should take.  
The comment letters provide stark contrasts in approach, providing the SEC with very clear choices.  Many 
commenters would like to see the proposal adopted, and the sooner the better.  Some commenters support 
the proposal in concept, but would like to see changes.  The most frequently mentioned suggestion is to 
provide more clarity on verification of accredited investor statutes.  A number of commenters also 
criticized the proposal as severely deficient and in effect said that the SEC should start over. 

Accordingly, the SEC has several alternatives: 

1. Adopt the current proposal.  One alternative is for the SEC to adopt the rule changes essentially as 
proposed.  

2. Make revisions and adopt the Rule.  Based on the comment letters, the most likely change would be 
the addition of nonexclusive safe harbors for verification.  

3. Revise and repropose.  In this case, the staff would substantially revise the rule and repropose it.  This 
approach would involve a new rule proposal and a new comment period. 

                                                 
17 See Senators Jack Reed, Carl Levin, Dick Durbin, Tom Harkin, Frank R. Lautenberg, Al Franken and Daniel K. 
Akaka, October 12, 2012, Senator Carl Levin, October 5, 2012. 
18 Congresswoman Maxine Waters 10-16-12 also made the following points:  (i) the rule should define what 
“reasonable steps” an issuer should take to verify accredited investor status; (ii) the definition of accredited investor 
should be amended; (iii) the “bad actor” disqualification should be adopted; and (iv) advertising of fees and 
performance should be regulated. 
 
19 Sally Braeuer 11-27-12, Jamihlia Johnson 11-2-12, Andrew L. Schwartz 10-4-12. 
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Commissioners Gallagher and Paredes supported the proposal and would likely support the first alternative 
above. 

Commissioner Aguilar voted against the proposal.  Commission Aguilar’s prepared remarks for the Aug. 
29, 2012 SEC meeting criticized the proposal as providing inadequate investor protections and increasing 
the potential for fraud.  Commissioner Aguilar’s remarks included requests for comments on the proposal 
designed to elicit support for more stringent investor protections including: 

• the need for legends and disclosure; 
• regulation of the content of advertising; 
• amendment of the definition of accredited investor; 
• changes to Form D, such as making its filing a condition of Rule 506(c) and increasing the information 

required in the filing; 
• whether advertising material should be filed with the SEC; and 
• whether private funds that advertise should be subject to content restrictions similar to mutual funds, 

particularly with respect to performance advertising. 

Commissioner Aguilar’s remarks are available here.  Commissioner Aguilar clearly would support the third 
alternative.   

Commissioner Walter voted in favor of the proposal, but with reservations.  In her prepared remarks at the 
Aug. 29, 2012 meeting Commissioner Walter expressed disappointment that the proposal did not deal with 
proposal comments recommending investor protections, such as disclosures or legends to be included in 
advertising, amending the definition of accredited investor and including additional information on Form 
D.  Commissioner Walter also expressed concern that the filing of Form D should be a condition of Rule 
506(c).  Recently Commissioner Walter was reported to sympathize with the views advocated by both 
issuers and investor advocates.  However, at a speech on Nov. 15, 2012, Commissioner Walter seemed to 
support the concerns advanced by the SEC’s Investors Advisory Committee. Based on this speech and her 
Aug. 29, 2012 remarks, Commissioner Walter may share the views of some of the commenters who 
suggested fundamental changes to the proposal and she eventually might also support the third alternative. 

Chairperson Shapiro has announced her resignation from the SEC effective Dec. 14, 2012.  No meetings of 
the SEC have been scheduled before that date dealing with this proposal, and as a result it is likely that 
action will not be taken on this proposal before Chairperson Shapiro leaves the SEC.20 

President Obama has designated Commissioner Walter as chairman of the SEC.  In order for the proposal 
to be adopted as proposed, either Commissioner Walter or Aguilar would need to join with Commissioners 
Gallagher and Paredes.  Based on the nature of the concerns articulated by Commissioner Aguilar relating 
to the proposal, it is unlikely that Commissioners Gallagher and Paredes will support the types of changes 
advocated by Commissioner Aguilar. 

For action to take place on the proposal in the near term, Commissioners Walter, Gallagher and Paredes 
would have to agree on the alternative to be taken. Under the circumstances, this result is unlikely.  

                                                 
20 House member Patrick McHenry sent a comment letter on November 30, 2012 which is severely critical of 
Chairperson Shapiro.  This comment letter describes implementation of this part of the JOBS Act as “routine” and 
requests immediate action on the rule.  This comment letter does not address any of the substantive issues raised by 
other legislators.  Also, on November 30, 2012, 11 Republican Senators sent a letter to the SEC asking that the proposal 
be finalized by year end.  For the reasons outlined in the text, we believe that action on the rule within this time frame 
is unlikely. 

http://www.sec.gov/news/speech/2012/spch082912laa.htm
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Therefore, we anticipate that the new SEC chairman may have a significant impact on the outcome of this 
rule making. 

Several commenters who oppose the proposal have also asserted that the proposal, if adopted, would 
violate the legal standards applicable to the adoption of a rule by the SEC.  Several SEC rules have been 
challenged on this theory in recent years, and the SEC has lost many of these court cases.  Most of the 
previous court challenges have been brought by business interests.  In this case, many of the commenters 
apparently threatening a legal challenge are other regulators or public interest groups. This factor may also 
impact the next steps and the content of the final rule. 
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Detailed Analysis of the Proposed Changes to Rule 506  
The SEC proposed to implement the changes to Rule 506 in a new subsection (c) of Rule 506. The proposal 
makes it clear that the existing provisions of Rule 506 will continue to be available if there is no advertising 
and that the proposal is in addition to the current exemption. 

The following analyzes the SEC’s proposal in relation to the various policy choices available.  

Reasonable Belief Standard – Not Strict Liability  
The JOBS Act directs the SEC to permit advertising in Rule 506 offerings so long as all purchasers are 
accredited investors. In pre-proposal comments, several state regulators advocated the position that the 
failure of any purchaser in the offering to be accredited should result in the loss of the exemption.  

Regulation D currently requires that an issuer have a “reasonable belief” that investors are accredited. This 
provision is included in the definition of accredited investor in Rule 501(a). In pre-proposal comments, 
several industry participants said that this approach should also apply in offerings where advertising is 
used. The SEC’s proposal adopts this approach, rather than the “strict liability” standard advocated by the 
state regulators.  

Several state regulators and public interest groups continue to advocate a strict liability standard.  See the 
comment letters referenced in footnotes 15 and 16.  The SEC rejected this approach in the proposal and 
probably will continue to reject it. 

No Specific Procedures Proposed for Verification of Accredited Investor Status  
The JOBS Act also requires that revised Rule 506 provide that issuers who use general solicitation or 
advertising take “reasonable steps” designated by the SEC to verify that investors are accredited.  

Several different approaches to the verification process were suggested in pre-proposal comments. Many 
industry participants suggested the continuation of the current self-certification procedure which typically 
involves the use of a questionnaire and representations in the subscription agreement.  Other verification 
procedures that were advocated include self-certification under penalties of perjury and various types of 
third-party certification. Several state regulators, and others, recommended that the SEC prescribe detailed 
verification procedures.  Many commenters suggested that the SEC propose steps that, if followed, would 
provide a nonexclusive safe harbor for verification that investors are accredited.  

The SEC’s proposal does not specify any particular methods to verify that a purchaser is an accredited 
investor. Instead, the SEC proposed that the reasonableness of an issuer’s verification process be 
determined on a case-by-case basis taking into account the facts and circumstances of each offering, 
including:  

• the nature of the investor, including the category of accreditation;  
• the nature and amount of information available about the investor; and  
• the nature of the offering, including the manner of solicitation and terms of the investment.  

In effect, the SEC is proposing a flexible approach where the verification procedures can be tailored to the 
facts and circumstances. The issuer needs to consider all the factors in order to determine what “reasonable 
verification procedures” are under the circumstances.  
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Nature of the Investor  
There are a wide variety of types of investors who qualify as accredited investors. The characteristics that 
result in accredited investor status vary depending on the category of investor. 

For example, broker-dealers have accredited investor status because of their broker-dealer registration.  
Entities generally have accredited investor status because their assets are greater than $5 million.  
Individuals have accredited investor status because they satisfy an income or asset test. 

Under the proposal, the degree and nature of verification would vary depending on the characteristics of the 
investor. The verification would focus on the specific characteristics that result in accredited investor 
status. 

Nature and Amount of Information about the Investor  
The more information that an issuer already has indicating that an investor has accredited investor status, 
the fewer steps the issuer would need to take to verify the investor’s status. Publicly available information, 
such as compensation data or a proxy statement, may confirm accredited investor status. An issuer could 
also use third-party verification sources, as long as reliance on those sources is reasonable.  

Nature of the Offering  
The proposing release also notes that verification may vary in different types of offerings. More extensive 
verification should be used for broadly advertised offerings, such as on a publicly available website or an 
offering widely disseminated via email or social media.  

The terms of the offering would also affect whether the verification methods used by the issuer are 
reasonable. For example, an investor’s ability to meet a high minimum investment amount could be 
relevant to the evaluation of the types of steps that would be reasonable to take in order to verify accredited 
status so long as the investment was not financed by the issuer or a third party.  

No Regulation of the Content of Advertising  
Several pre-proposal comment letters, including those from state securities regulators and the mutual fund 
industry, suggested that the SEC adopt a uniform set of required disclosures and content restrictions for 
general solicitation and advertising materials. Numerous industry participants opposed this position.  

The SEC did not propose any regulation of the content of advertising materials.  

As is discussed above, Commissioner Aguilar solicited comments on the need to regulate advertising 
content, and comment letters on the proposal from public interest groups, trade associations, regulators and 
legislators continue to press for the regulation of advertising content. 

The comments vary considerably on the advertising issue.  Some comment letters argue that the SEC 
should require cautionary legends in advertising materials.21  Some comment letters suggest that the SEC 
should require various types of additional disclosure,22 while a number of commenters expressed concern 
about performance advertising, particularly by investment vehicles.23 

                                                 
21 See For Example CFA Institute 11-1-12 
22 See For Example Cindy P. Corn 9-29-12, Richard Schwachter 9-15-12; For Fuel Freedom Inc. 9-8-12 
23 See For Example Investment Company Institute 10-5-12, Independent Directors Council 10-5-12 
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Some commenters want performance advertising to be prohibited, some want performance advertising to 
be standardized, and some want performance advertising to be regulated like mutual fund advertising.  
House member Maxine Waters was concerned about both performance advertising and disclosures 
concerning fees.  See Footnote 18. 

Regulation D currently does not require any specific disclosure where all investors are accredited, which 
generally would be the case for this type of offering.  Clearly Commissioner Aguilar, as well as a 
significant number of state securities regulators and public interest groups, believe that regulation of 
advertising content should take place. 

No Increase in Accredited Investor Tests  
Several pre-proposal comment letters recommended that the SEC raise the income and net worth tests for 
individual investors (natural persons).  The SEC did not propose these changes.  Several comment letters 
with respect to the proposed rule continued to seek an increase in the accredited investor requirements.  

Dodd-Frank raised the net worth test for individual accredited investors, and in effect, prohibits the SEC 
from raising that test again before 2014.  Several commenters have recommended that other parts of the 
accredited investor standard for individuals be changed.  Potential changes include increasing the income 
test for individuals or a sophistication test based on ownership of a specified level of securities. A few 
commenters also suggested that individuals be required to pass a mandatory investor education course.24 

A few comments letters sought either a reduction in the accredited investor standards or the ability to sell 
advertised private placements to non-accredited investors. 

Minor Revisions to Form D  
The SEC also proposed a revision to Form D to add a separate box for an issuer to check if it is using 
advertising in an offering.  

Several pre-proposal commenters had requested additional changes to Form D, which were not addressed 
in the proposed rules, including requiring the filing of Form D (or another filing) before any advertising 
and requiring the filing of the advertising materials with FINRA or the SEC.   

A number of commenters continue to advocate that the Form D should be filed before advertising.  State 
securities regulators want the Form D to be filed before advertising can take place so they can distinguish 
these transactions from other offerings without having to contact the issuers. 

State securities regulators and a few other commenters also recommend that the filing of a Form D should 
be a condition to the availability of advertising, apparently a position supported by Commissioner Walter. 

Several commenters have also recommended that Form D be amended to require more information from 
issuers that advertise, a position apparently supported by Commissioner Aguilar. (A significant number of 
commenters oppose this idea.) 

                                                 
24 See For Example CFA Institute 11-1-12, Better Investing 10-19-12, and Investor Advisory Committee 10-12-12 
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In addition, a number of commenters raised practical issues about the use of Form D in various situations 
such as whether: 

• the new box in Form D has to be checked in order to use advertising; 
• both boxes can be checked for non advertised and advertised offerings; 
• an offering can start as a non advertised offering and immediately shift to an advertised offering and 

the Form D boxes that would need to be checked if this type of change is permitted; and 
• the changed Form D will provide guidance on how to handle the transition of a pre-existing non 

advertised offering to an advertised offering after this new rule is adopted. 
 
Offshore Offerings under Regulation S Will Not be Integrated with Advertised 
Private Placements  
Regulation S provides an exemption for offshore offerings that is generally lost when there are “directed 
selling efforts” in the United States. Because it is common to have simultaneous domestic Rule 506 and 
offshore Regulation S offerings, general solicitation or advertising for a Regulation D offering could be 
considered “directed selling efforts,” resulting in the inability to use Regulation S for the offshore 
component.  

The SEC indicated in the proposal that an advertised offering under the new Rule 506 provisions will not 
be integrated with a concurrent offshore offering under Regulation S.  

Areas of Concern 
Verification 
The comment letters make clear that the concept of verification is a significant issue. 

Self-Certification 
The SEC’s proposing release specifically states that a “check the box” self-certification of accredited status 
by an investor will not work in offerings involving advertising. Congresswoman Maxine Waters, who 
sponsored the “verification” language, has taken the view that self-certification is never an appropriate 
form of verification by itself. See footnote 18. 

A number of comment letters continue to press for the ability of an issuer to rely solely on investor self-
certification in all circumstances.25  It is unlikely that the SEC will take this approach. 

Safe Harbors 
Several comment letters requested that the SEC provide clarity on the actions that would constitute 
reasonable steps to verify accredited investor status.  Some of these comments were posted by industry 
participants.26  In general, these commenters argue that the lack of a safe harbor will deter issuers from 
using the new rule.  Some of these comments were from state regulators.  Among other things, these 
commenters argued that in absence of clear SEC guidance, the law in this area will develop through 
potentially ambiguous and conflicting court decisions.  Several commenters have taken the position that the 
JOBS Act required the SEC to specify verification procedures. 

                                                 
25 Michael F. Flanigan 9-25-12, Actium Partners 9-24-12, Anonymous 9-24-12, Anonymous 9-21-12, Hedge Fund 
Association 9-10-12 
26 Biotechnology Industry Organization 10-5-12, Pacific West Land LLC 10-3-12, Council of Institutional Investors 9-
27-12, Angel Capital Association 9-27-12 
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A lot of different suggestions have been made concerning safe harbors for verification, particularly for 
individual investors. 

Some commenters advocated a safe harbor for self-certification. 

Some commenters advocated a safe harbor for self-certification plus a statement by the investor, under 
penalties of perjury. 

Some commenters advocated self-certification plus some form of independent verification. 

And, of course, several commenters proposed or reiterated suggestions for specific verification procedures, 
particularly for individual investors. 

A few commenters proposed very specific verification methods for specialized situations, such as SBIC 
funds.27 

The proposal recognizes that the status of natural persons as accredited investors poses greater practical 
difficulties because of privacy concerns surrounding personal financial information, and that as a result, an 
issuer could use third parties for verification. 

It is thought that these third parties could provide verification to the issuer without providing the issuer with 
investor documents or information that the investor wishes to remain confidential (such as tax returns and 
financial statements).  The types of third parties that have been mentioned include broker-dealers, 
accountants, bankers and lawyers. 

Several commenters advocated more clarity around the use of third parties for verification.  One 
commenter argued that third-party verification should be mandatory.28  In addition one commenter 
suggested that permitted third-party verification should be limited to broker-dealers.29 

One of the concepts in the proposing release is that a non-financed investment of a large enough amount 
would be evidence of accredited investor status. A number of commenters suggested that the final rule 
should include a safe harbor for investments that meet a designated minimum size. Suggestions for the 
appropriate size level varied considerably. One commenter suggested a safe harbor for small investments 
($500 to $1,000).30 One commenter suggested a minimum investment amount of $250,000.31 One 
commenter suggested a minimum investment of $500,000 for individuals and $2,500,000 for entities.32 

The SEC probably intended for its proposing release to constitute a kind of safe harbor.  In other words, the 
SEC staff may have intended the guidance in the proposing release to provide safe harbors for 
circumstances falling within the categories laid out in the proposing release, while providing flexibility by 
providing a framework for analyzing situations that vary from the specific factual guidance in the 
proposing release.  This type of approach may work well only for issuers that have the resources to afford 
sophisticated and experienced securities counsel. 

This approach may not work as well for smaller issuers.  First, the guidance is largely in the proposing 
release as opposed to the rule and there are many issuers that will not have the resources necessary to be 

                                                 
27 See Small Business Investor Alliance 10-5-12 
28 DealFlow Analytics, LLC 10-29-12 
29 North American Securities Administrators Association 10-3-12. 
30 Jonathan Aerospace Materials Company 10-9-12. 
31 Jeff Joseph 11-7-12. 
32 Managed Funds Association 9-28-12. 
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aware of the materials in SEC releases.  Also, some industry participants will not pay close attention to the 
release, as opposed to the text of the rule.  This same problem may exist if the SEC staff includes its 
guidance in FAQs or Interpretive Releases. 

The second problem is that a "facts and circumstances" test easily can be second guessed by investors, state 
regulators or others when there is a problem or complaint. 

Special Provisions for Private Funds? 
A number of commenters suggested either that private investment funds should not be allowed to advertise, 
or that private funds should be subject to special requirements if they use the new advertising provision.  
These commenters included individuals, representatives of the mutual fund industry, state securities 
regulators, public interest groups and several U.S. Senators. 

It remains to be seen whether the SEC will propose this type of approach. 

Integration  
The use of general solicitation or advertising for private offerings could create difficult “integration issues.” 
Advertising for one offering might be considered to be advertising for other offerings as well. The SEC did 
not clarify this integration issue, except in the case of offshore offerings.  

The SEC did note that an advertised offering under the new provisions would need to satisfy the other 
Regulation D provisions, which include integration provisions. (In pre-proposal comments, state regulators 
suggested an increase of the current six-month Regulation D safe harbor for integration.) 

These integration issues could arise in several situations: 

• simultaneous private offerings; 
• consecutive private and public offerings; and 
• consecutive private offerings. 
 
Many private fund sponsors conduct multiple simultaneous private offerings. Absent guidance from the 
SEC, using advertising for one of these offerings might require that all of the offerings accept only verified 
accredited investors.  For example, it is common to offer a fund complex consisting of a C1 and a C7.  
Could the C7 use advertising while the C1 was open to non-accredited investors?  Even though the 
Investment Company Act provides that C1 funds and C7 funds will not be integrated in terms of investor 
qualification under that Act, in the absence of SEC guidance on this point, funds may wish to avoid an 
“offering” integration risk. 
 
In addition, public companies currently conduct private offerings immediately before a public offering 
under the Black Box criteria. Until there is SEC guidance on point, public issuers probably will continue to 
use the Black Box format and avoid the issues potentially caused by advertising in this situation.   

Another interesting issue will be whether an advertised private placement can be followed immediately by 
a resale registration.  In other words, can the private placement portion of a PIPEs structure be an 
advertised 506(c) offering? 

Other potential issues might arise such as whether a private fund which has taken in non-accredited 
investors can switch to an advertised offering or conduct a new advertised offering immediately after 
closing an offering which included non-accredited investors. 
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Finally, a number of commenters asked the SEC to provide guidance on the use of advertising in offerings 
that started before the effective date of the new rules. 

As a practical matter, “integration” issues could be particularly troublesome. It would be very helpful if the 
SEC would provide guidance in this area. 

CFTC Issues 
The CFTC has eliminated the exemption from registration as a commodity pool operator that has been used 
by many private funds.  The exemptions for investment vehicles with limited commodities futures exposure 
(4.13(a)(3), is premised on the lack of marketing to the public in the United States.  It is possible that 
advertising permitted by new Rule 506(c) would not be permitted under these CFTC exemptions. 

Several commenters recommended that the SEC and CFTC coordinate their efforts to harmonize their rules 
on this point.33  

If you would like to receive our legal news updates by e-mail, please use our online sign-up form. 
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33 See For Example The Financial Services Roundtable 10-17-12 and Hedge Fund Association 9-10-12 
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