
UCC Article 9 Revised
for the Modern Age
BACKGROUND

The Drafting Committee of the Uniform
Commercial Code has revised the Code’s
Article 9 (“RA9”) for a modern age in which
commerce has been largely freed of geo-
graphic constraints. RA9 addresses this
new marketplace, where transactions take
place on the Internet and many forms of
commercial transactions not previously
envisioned have become significant parts
of our nation’s commerce.

The committee’s work was submitted to, and
approved by, the American Law Institute
and the National Conference of Commis-
sioners on Uniform State Laws. It was then
submitted to the 50 states and other juris-
dictions. RA9 became effective on July 1,
2001, in 45 states and the District of Co-
lumbia. It will become effective on Octo-
ber 2001 in Connecticut; January 1, 2002
in Alabama, Florida and Mississippi; and
fully effective in Colorado in 2003.

continued on page 2

WELCOME CHANGES

RA9 is a welcome advance in the field of se-
cured transactions law.  It covers additional
forms of collateral such as deposit accounts,
healthcare receivables and electronic chat-
tel.  Just as importantly, it has streamlined the
process of perfecting security interests by in-
troducing a new state of organization filing
rule for publicly registered debtors. This
eliminates the need for countless local fil-
ings for nationwide transactions with respect
to non-real estate collateral.  RA9 also con-
tains an innovative concept of authentica-
tion – with a debtor’s agreement, the secured
party may be permitted to file financing state-
ments, whether initial filings or amendments,
without the debtor’s physical signature.

Further, RA9 clarifies one of existing UCC Ar-
ticle 9’s more confusing set of provisions by
setting forth detailed rules as to the priority of
competing claims and liens with respect to
the same collateral.
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UCC Article 9 Revised continued from page 1

On July 1, 2001, Revised Article 9 (“RA9”) of the
Uniform Commercial Code (“UCC”) became
effective in each of the 45 states and the Dis-

trict of Columbia with a delayed effective date for the
other states.  Therefore, it is imperative that you review
your institution’s portfolio of transactions which are se-
cured by Uniform Commercial Code Article 9 collateral
and which may also be secured by other collateral such
as deposit accounts.

THE DOCUMENT REVIEW PROCESS

You should start by examining any security agreements en-
tered into in connection with the transaction under review.
If the type of collateral described in the agreement is al-
ready covered by both old Article 9 and RA9, and is not a
type whose description has been materially changed un-
der Article 9 (such as inventory or equipment), then you
may not need to change the existing documentation.

COMPLEX TRANSITION RULES

Unfortunately, there is a downside.  In this case, it is a
complex set of transition rules. These may require prompt
action to continue the effectiveness of already perfected
security interests. Action taken in good faith to perfect
security interests under old Article 9 may no longer be
sufficient.  Unless you have also taken all the steps re-
quired by RA9, you might find that your perfected secu-
rity interest lapsing long before you expect it to – though
in many cases there is a one-year grace period.

Further, even if it isn’t physically changed, your collateral
package could be redefined by RA9. If the collateral, which
had been outside of the scope of old Article 9, is now
covered by RA9, you many find yourself vulnerable to
issues of competing law and security interests unless the

Preparing for and Adapting Secured
Transactions for the UCC RA9

Issues of continued perfection may still apply, however,
as RA9 has new filing location rules (which are discussed
separately in this newsletter).

DOCUMENTATION CHANGES

If the transaction under review, however, is secured by all
of the debtor’s assets, including bank accounts ( or collat-
eral of a type whose RA9 definition is significantly differ-
ent from Article 9, such as accounts and general intan-
gibles), it may be necessary to amend the security
agreement’s description of collateral to conform to RA9.
Carefully review sections of the security agreement to
ensure that the definitions relating to collateral meet the
requirements of both the current Article 9 and the RA9.
Language should also be added to provide for incorpora-
tion of any subsequent definitional changes to RA9.

Provisions such as representations and warranties used
to gather information concerning location of collateral,

transition rules are followed carefully. In an accompany-
ing article, we describe those things your institution should
consider doing to avoid these pitfalls.

SUMMARY

All 50 states and the District of Columbia have adopted
RA9, and with certain exceptions it has become effective
by the July 1, 2001 deadline. In those states where there
is a delayed effective date, a hodgepodge of legal issues
could result. It will be important to determine exactly
which law governs the description of collateral in a par-
ticular transaction, how and where one files against col-
lateral and, if there is a dispute or proceeding, which
jurisdiction’s laws will control, if one state has made ef-
fective RA9, and the other has not.  ■

Banking & Financial Institutions Group Newsletter is a publication of McGuireWoods LLP.
©2001 McGuireWoods LLP.  All rights reserved. Quotation with attribution is permitted. This publication offers general information and
should not be taken or used as legal advice for specific situations which depend on the evaluation of precise factual circumstances.
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control of collateral (such as information with respect to an
institution where a deposit account may be located), loca-
tion of debtor and exact legal name of debtor should also
be updated.

In addition, the security agreement should be modified to
take advantage of new features of RA9, such as providing for
the debtor’s authorization to file financing statements, con-
tinuation statements and amendments without the debtor’s
signature. Finally you should add provisions for control agree-
ments applying to deposit accounts and letter of credit rights,
as this is the only method of obtaining a perfected security
interest in these assets under RA9. Consideration should also
be given to adding provisions for control agreements in re-
spect of other collateral, such as instruments (which security
interests may also be perfected by filing), to provide for se-
nior RA9 perfected security interests.

REVIEWING CURRENT TRANSACTION FILINGS

Current transaction filings should also be reviewed in light of
the new RA9 requirements, taking a two-prong approach. First,
determine whether the current description of collateral in the
financing statement is still sufficient under RA9, as the new
article has redefined collateral such as accounts and general
intangibles.  One important note, if a transaction is secured
by all of a debtor’s assets, a general phrase to this effect in a
UCC-1 financing statement will still suffice for RA9 purposes
despite any definitional changes applying to underlying
collateral.  Such a general description, however, will not under
RA9 suffice for a collateral description in a security agreement.
Secondly, determine whether you need additional filings to
maintain already perfected security interests under the RA9
system.  The most important element of this inquiry is the
location of the debtor. Under RA9, the location for business
organizations of public record, such as corporations or
partnerships (the great majority of debtors in commercial
transactions), is their state of organization, where one must
file financing statements for non-possessory security interests.
This is a change from old Article 9’s focus on the debtor’s
primary place of business or where records of certain collateral
are kept, so it is quite possible that old filings against a debtor
may not satisfy RA9 requirements.  Therefore, a careful review
of current transactions, taking into account type of collateral
and state of organization of debtor should be made to ensure

that such transactions do not become inadvertently
unperfected after the end of the transition period for RA9.

FILING NEW FINANCING STATEMENTS

As soon as practicable, you should make filings in those
jurisdictions where RA9 requires a new filing due to the
changed determination of location of the debtor.  RA9
provides a mechanism called a “financing statement in
lieu of a continuation statement,” which is in essence a
new financing statement, which lists all currently effec-
tive financing statements on record, wherever filed against
a debtor. This mechanism both extends the current per-
fected status of your transaction to the new RA9 filing
jurisdictions and also maintains the priority of currently
effective financing statements. Fortunately RA9 allows a
financing statement to cover multiple debtors, and if the
relevant security document so allows, to be filed without
a debtor’s signature.

COPING DURING THE TRANSITION

Unfortunately, not all jurisdictions that have adopted the
current UCC will have implemented RA9 by the July 1,
2001 preferred effective date. As a result, you need to adopt
procedures to cope until RA9 has become effective in all
jurisdictions. First, with respect to all jurisdictions where
debtors in current transactions are now deemed to be lo-
cated, you should determine which jurisdictions have al-
ready adopted RA9. If one or more such jurisdictions have
adopted RA9 then the “in lieu of “ filings described above
should be undertaken. However, for those jurisdictions
which have not yet implemented RA9, you must follow
the old rules until they do. As a result, for an extended
period of time you may have to file both under the old
Article 9 rules and RA9 at the same time in order to per-
fect security interests. If you don’t, and the jurisdiction is
still operating under old Article 9, enforcement could be
blocked on the grounds that actions taken solely under
RA9 are ineffective to perfect or continue your security
interests. As a corollary, search strategies during the tran-
sition period (until at least July 1, 2006) will also have to
be conducted under both old Article 9 rules and RA9 rules
to ensure that one does not miss prior liens.  ■
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Revised Article 9 (“RA9”) of the Uniform Commercial Code  (“UCC”) went into effect simultaneously in 45
states and the District of Columbia on July 1, 2001. RA9 will become effective on October 1, 2001 in Connecti-
 cut; January 1, 2002, in Alabama, Florida and Mississippi; and fully effective in Colorado in 2003. RA9 contains

a new scheme of location of filing places for perfection of security interests in non-possessory collateral, and new rules for
collateral governed by RA9 but not covered by existing Article 9 of the UCC.

Note: Although several classes of col-
lateral may have more than one method
of perfection, perfection by possession
or control of collateral creates a secu-
rity interest prior in ranking to security
interests perfected by filing.

1   Perfection by filing is accomplished
by the filing of a UCC financing state-
ment in the appropriate filing office of
the appropriate jurisdiction.  Most typi-
cally this would be the office of the sec-
retary of state of the debtor’s jurisdic-
tion of organization.

2  Perfection by possession is accom-
plished by physically taking and hold-
ing the collateral.  An example would
be a Secured Party receiving and retain-
ing in its possession a stock certificate.

3  Perfection by control is accomplished
generally by the Debtor, the Secured
Party and any necessary third-party (such
as a commercial bank holding a deposit
account or a bailee holding inventory)
entering into a written control agree-
ment satisfying the requirements of RA9.
Note that with respect to deposit ac-
count and bailees, the mere giving of
notice of a security interest by the Se-
cured Party will not suffice to perfect a
security interest in such collateral.

The chart below shows the methods of perfection with respect to various classes of collateral covered
by Revised Article 9 of the Uniform Commercial Code.

✔

✔

✔ ✔

✔

✔

✔ ✔

✔

✔

✔

✔

✔

✔

✔

✔

✔
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Type of Collateral Filing1 Possession2 Control3

Accounts

Cash

Tangible Chattel Paper

Collateral in Possession of a Bailee

Deposit Accounts

Electronic Chattel Paper

Equipment

Fixtures

General Intangibles

Goods

Instruments

Inventory

Investment Property

Letter of Credit Rights

Negotiable Documents

Methods of Perfection
Under UCC RA9

✔

✔ ✔

✔ ✔

✔
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The general rules for the RA9 filing scheme are that:

(i) the jurisdiction where possessory type collateral is
located governs rules of perfection;

(ii) the jurisdiction where the debtor is located governs
perfection of all non-possessory collateral (other than
deposit accounts and letter of credit rights which may
only be perfected by obtaining “control”); and

(iii) the jurisdiction where fixtures are located (due to their
real estate-like qualities) will continue to be the juris-
diction of filing.

The debtor’s location, in most cases, will be the juris-
diction of incorporation or organization.

In contrast, old UCC Article 9 focused on the loca-
tion of collateral (possessory or tangible collateral)
where the last act of perfection took place (such as
mobile goods) or the location of a debtor’s chief place
of business and/or place where records of account
were kept.  ■

THE CHALLENGE

New regulations from the Maritime Administration
(MARAD) will create substantial risks for financial insti-
tutions that have extended credit to fishing vessel opera-
tors. Implemented under the American Fisheries Act
(AFA), the regulations are effective October 1, 2001. Fail-
ure to comply with the new regulations could result in
the loss of a lender’s preferred vessel mortgage and ex-
pose a lender to significant liability risks.

WHAT’S AT STAKE

By creating stringent citizenship requirements, the
MARAD regulations attempt to eliminate any foreign
control over the American fishing industry. These re-
quirements will affect both lenders and fishing vessel
owners. MARAD can prevent a vessel owner from fish-
ing in the United States exclusive economic zone if at
least 75% of its shareholders are not United States citi-
zens. Additionally, a non-citizen lender cannot hold a
mortgage against a fishing vessel unless it complies with
detailed requirements.

WHAT CONSTITUTES CITIZENSHIP?

In the context of a credit relationship, a state or federally
chartered financial institution with at least 51% of its

shares owned and controlled by United States citizens is
defined as a citizen. The threshold is higher if a lender is not
a state or federally chartered financial institution. To estab-
lish citizenship by “fair inference,” a MARAD Lender must
submit evidence that 65% of its stockholders have United
States addresses. The MARAD Lender must use the address
of the beneficial owners of its shares to determine if citizen-
ship requirements have been met, so financial institutions
will need to obtain ownership information from brokers, trusts
and mutual funds to satisfy the regulations. Each entity that
owns stock in a financial institution must also have at least
51% of its shares or interest owned and controlled by U.S.
citizens. Consequently, the MARAD regulations make it dif-
ficult, if not impossible, for a publicly traded financial insti-
tution to satisfy the citizenship requirements.

New MARAD Regulations Put Fishing Vessel
Mortgages at Risk

continued on page 6
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If a fi nancial institution cannot qualify, then MARAD will 
have to review and approve its loan documents to determine 
that it is not exercising impermissible control over a fi shing 
vessel. The preferred vessel mortgage must also designate a 
qualifi ed mortgage trustee who satisfi es numerous technical 
requirements. To date only one entity has sought approval 
from MARAD to serve as a mortgage trustee. The lack of 
interest by the private sector may force non-citizen lenders 
to create entities that qualify as trustee mortgagees under 
the MARAD regulations.

The approval of loan documents by MARAD also creates 
new challenges. In the past, MARAD hasn’t reviewed loan 
documents under the AFA, so it is uncertain whether they will 
require signifi cant changes in the structure and documen-
tation of existing credit facilities. A lender, therefore, must 
be actively involved in the MARAD review to preserve the 
integrity of an existing transaction. If the loan documents do 
not satisfy MARAD, then a fi shing vessel could lose its fi sh-
ing endorsement. The potential loss of a fi shing endorsement 
creates signifi cant lender liability concerns.  n

MARAD Regulations continued from page 5




