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GLOBAL
ISSUES,
LOCAL

IMPLEMEN
TATION

BUSINESSES CANNOT CL
THEIR ENERGY ISSUES IF
UNDERSTAND THE ISSUE
WHERE THEY OPERATE.

security. Events like war, weather and scarcity, may be
beyond human control but energy policy is not. Busi-
nesses need to be prepared to influence elected offi-
cials and policy-making bodies that form energy policy
in reaction to events.

To be effective, businesses must have a strategic
energy plan and be involved in major policy issues and
decision-making at the local, state and federal levels
of government. Businesses must understand their
energy needs, where their energy comes from, public
and government attitudes on energy, and future chal-
lenges to energy supplies. And, they need a plan to
ensure access to safe, affordable and reliable energy
sources.

At the federal level, decisions by Congress and the
executive branch to address climate changewill direct-
ly influence the price, availability and reliability of
electric power. Coal, for example, provides almost 50
percent of America’s electric energy, but regulation of
carbon emissionswillmake coal fired generationmore
expensive. Nuclear is a cost-effective energy source in
the long run, but capital costs are immense and waste
disposal issues have not been resolved. Wind energy is
promising, but geographically limited, and its relia-
bility is questionable during peak times when it is most
needed.

Worldwide economic growth has caused prices for
coal, steel and labor to increase dramatically. Each
source requiresnewgeneration facilities.Their costswill
be passed through to customers, in the form of higher
energy bills.

Energy conservationwill help, but itwill only slow
the growth of demand. With bigger houses to heat and
cool, more big screen TVs, computers, iPods and soon,
plug-in electric cars, Americans’ energy consumption,
particularly consumption of electricity, can only grow.
New generation and transmission facilities will be
required to meet demand.

THE ENERGY FUTURE
AND HOW IT IMPACTS

YOUR BUSINESS
By Joanne Katsantonis and

James Y. Kerr II

rom Congress to corporate board rooms,
decision makers are pondering energy. They
are concerned with its cost, its supply, its
impact on the environment, and theway ener-
gy policy affects the economy and national

BUSINESSES CANNOT CLAIM TO UNDERSTAND
THEIR ENERGY ISSUES IF THEY DO NOT 
UNDERSTAND THE ISSUES IN EACH STATE
WHERE THEY OPERATE.

I
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Businesses should not ignore state issues when
examining their energy portfolios. Each state has dif-
ferent laws and forms of utility regulation. Businesses
cannot claim to understand their energy issues if they
do not understand the issues in each state where they
operate. Businesses cannot wait for their federal lob-
byist to tell themwhat bill is being considered onCapi-
tol Hill. They need to be engaged during consideration
of energy policies by state legislatures and state utility
commissioners.

Some states, for example, are taking the lead in
regulating greenhouse gases, saying they will not wait
for Congress to establish a national policy. Environ-
mental groups and consumer advocates are organized
in opposing new coal plants and transmission lines
that are needed to provide electricity to homes and
businesses, often opposing them without viable alter-
natives. Not-in-my-backyard attitudes in local com-
munities create challenges in siting, zoning and
construction.

Every business is a stakeholder, especially those in
energy intensive industries. A successful energy plan
requires your input. A cost-effective energy plan
requires strategic vision, technical knowledge and
relationships with policy makers.

Energy issues are politically charged, involving
regulation at the state and federal levels. They are also
extremely complex because project finance, environ-
mental compliance, regulatory approvals, zoning,
contracting, public affairs and grassroots organizing
must all work together.

Decisions about these matters will be made, and
they will have significant impact on your operating
costs and overall profitability. Because businesses cre-
ate jobs, tax base and wealth, your opinions matter to
elected officials and utility regulators. It is important
that they hear yours.

Joanne Katsantonis is a partner at
McGuireWoods LLP and chair of the
firm’s Energy and Utilities department.
She concentrates her practice in the
areas of mergers and acquisitions,

finance and business law. She assists clients in the
structuring, financing, negotiation and consumma-
tion of business acquisitions.

James Y. Kerr II is a partner with
McGuireWoods LLP and a senior advisor
with McGuireWoods Consulting LLC.
He is the leader of the firm’s Energy Policy
Practice. Before joining the firm, Mr. Kerr

served on the North Carolina Utilities Commission, and
he was president of the National Association of
Regulatory Utility Commissioners (2007-2008).

BUSINESSES
MUST

HAVE AN 
ENERGY

PLAN 
BECAUSE 

GOVERNMENT 
DOESN’T

By Edward L. Flippen

hat is the U.S. energy policy? Is it to
let the cartels increase oil prices at
will? Or is it to develop the where-
withal to meet U.S. demand internal-
ly, making the country less vulnerable

to economic downturns? Although current rhetoric sug-
gests the latter, the facts suggest otherwise.

Each year, U.S. oil consumption increases, and
imports of oil and other fuels increase along with it. Per-
sonal income is being drained to pay the increased cost
of gasoline, natural gas and home heating oil, as well as
higher food, clothing and consumer goods caused, in
part, by rising fuel costs. Our future is being further
harmed by major U.S. corporations’ diverting new
investment in capital goods, technology, and labor to
pay for increased costs for fuel and energy. These divert-
ed dollars slow economic growth in the United States
while enriching economies in other parts of the world.

To make matters worse, the United States has no
policy that satisfactorily and comprehensively addresses
the issue of energy security. How can that be? Starting in
the 1940s, U.S. presidents have been signing legislation
to help us be self-sufficient in our energy use. In 1973,
President Nixon launched Project Independence, with
the goal of achieving energy independence by 1980.



than landing a man on the moon or ending the Cold
War. What is lacking is the will.

Individual businesses must view energy security as
if they were a country. They must plan for long-term
supplies, ensure reliability, diversify fuel mixes, and bal-
ance environmental impacts. Businesses, particularly
energy intensive businesses, need to apply risk manage-
ment analysis from the well-head to on-site delivery and
develop a backup plan.

Historically, few of us worried about ships clearing
the Strait of Hormuz, or natural gas pipeline shut
downs, or the sabotage of electric transmission lines
and/or nuclear generating plants. These days, business-
es must do contingent energy planning, and if necessary
be able to shift production from one country to anoth-
er, redirect oil supplies with an e-mail, draw down nat-
ural gas storage from facilities that they never would
have considered owning or contracting with in the
past, and go long on short-fuel futures.

There are many ways to plan for contingencies, in
order to supplement your current energy resources.
What there is not – is time to do nothing.

Edward L. Flippen is a partner with
McGuireWoods LLP. He also lectures on
energy regulation and deregulation at the
University of Virginia School of Law and,
this fall, is lecturing on antitrust at the Uni-

versity of Oxford. Before entering private practice he was
an assistant general counsel at the Duke Power Company.

In 1975, President Ford moved the date for achiev-
ing energy independence to 1985, but he signed the
Energy Policy and Conservation Act, mandating vehicle
fuel economy standards and authorizing the creation of
a strategic petroleum reserve. President Carter’s 1978
National Energy Act was designed to reduce the use of
fuels by industry. In 1980, he signed an Energy Security
Act promoting solar and other renewables.

President George H.W. Bush signed the Energy
Policy Act of 1992 to reduce U.S. dependence on for-
eign oil by requiring certain fleets to acquire alternative
fuel vehicles capable of operating on non-petroleum
fuels. Between 1993 and 2001, President Clinton
announced initiatives to stabilize greenhouse gas emis-
sions and increase the use of sustainable energy tech-
nology. President George W. Bush signed another
Energy Policy Act in 2005 aimed at encouraging ener-
gy efficiency and conservation, promoting alternative
and renewable energy, reducing U.S. dependence on
foreign sources of energy and promoting the expansion
of nuclear energy.

We are a country with lots of energy legislation but
no energy strategy. We won’t achieve energy security
with a policy stressing any of the obvious solutions –
conservation, use of renewables, nuclear power, clean
coal technology – while ignoring the others. We will
attain energy security through a combination of these
and other measures, but only when a U.S. President and
Congress make it a national priority. Solutions for
achieving energy independence are no more complicated

IN 1973, PRESIDENT NIXON LAUNCHED
PROJECT INDEPENDENCE WITH 
THE GOAL OF ACHIEVING ENERGY
INDEPENDENCE BY 1980.F
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or a series of incremental steps proves to be the way for-
ward, but businesses that have some vision of an ener-
gy future and adjust accordingly are likely to be the
ones that prosper.

With that in mind, it is useful to contrast the role
regulation is playing in telecommunications with the
role it plays in the energy sector. In telecommunica-
tions, technological advances are driving significant
and rapid change. This has affected the way that legis-
lators and regulators approach the industry. Regulation
is following technology. In many instances it is barely
keeping up.

In the energy sector, by contrast, there has been no
significant technological innovation for a long time.
Now we find ourselves confronting rising demand,
increasing cost, and environmental concerns not just
about carbon, but about water, particulate emissions,
land use, and many other issues. Regulation has been
the only meaningful response thus far, but significant
progress can be made only through the deployment of
new technologies.

Regulation is driving technological development
in the energy sector, but in order to satisfy increasing
demands for electricity without further compromis-
ing the environment, new technologies will have to
emerge soon.

One of our great strengths as a nation is our
almost blind faith in our own ingenuity, but as of now
we face significant hurdles with respect to the afford-
able commercial deployment of carbon-free energy
options. Our collective efforts to address the problem
technologically have been shockingly poor. For exam-
ple, there is no public or private organization that
tracks and coordinates efforts to develop and deploy
clean energy technologies, and none that coordinates
and leverages these efforts in order to maximize value
for research dollar spent and thus maximize the
chances of success.

Not only is the effort badly managed and organ-
ized, it is poorly funded. The total annual budget for
civilian technology from the DOE is about $2 billion
per year. Federal research and development funding for
energy has declined 85 percent since the early 1980s.

The Electric Power Research Institute is a utilities-
funded nonprofit that supports research in emerging

SUPPORT
LACKING
FOR
NEW

ENERGY
TECHNO
LOGIES

he future of energy is a topic that nobody has
the luxury of ignoring today, especially if
they’re responsible for business decisions.
Energy demand is growing at an unprece-
dented rate. At the same time the environ-

mental consequences of energy use are becoming starkly
apparent.

The hunt is on for a way to deal with these conse-
quences cost-effectively, and with as little disruption to
local, state, national and global economies as possible.
It remains to be seen whether a comprehensive solution
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able limits on carbon emissions based on a realistic
view of the technological issues surrounding CCS.

Regardless of whether or not Congress enacts com-
prehensive climate change legislation, prudent business
people should support efforts to provide additional
funding for research, development and deployment of
clean energy technologies. They should, for example,
support proposals to place a reasonable surcharge on
electricity for this purpose. A surcharge of one mil per
kilowatt hour on coal-generated electricity would raise
approximately $2 billion per year. A similar charge on
the remaining electricity would raise another $2 billion.
Thus, a one mil surcharge on all electricity would
increase available funding by 100 percent over existing
funding levels.

Besides finding new ways to reduce carbon emis-
sions from base-load generation, we need to achieve
breakthroughs in renewable energy, reduce demand,
achieve improvements in high voltage transmission sys-
tems, build smart distribution grids and retro-fit exist-
ing fossil fuel plants. This is not just a matter of
choosing the right technology. There is no silver bullet.

All technologies must play a role, and all of them
require significant investments in research, development
and deployment.

Energy issues will confront all businesses in coming
years. In the meantime, businesses should support pub-
lic and private efforts aimed at enhancing and expedit-
ing technological approaches to solving the crisis.

James Y. Kerr II is a partner with
McGuireWoods LLP and a senior advisor
with McGuireWoods Consulting LLC.
He is the leader of the firm’s Energy Policy
Practice. Before joining the firm, Mr. Kerr

served on the North Carolina Utilities Commission, and
he was president of the National Association of Regu-
latory Utility Commissioners (2007-2008).

technologies. EPRI has devoted significant effort to
figuring out the optimal way to decarbonize the elec-
tric generation sector. According to EPRI’s analysis,
the best way to stop the growth of carbon emissions
from the electricity sector near-term is to emphasize
efficiency and renewable energy. Long-term, to decar-
bonize the electricity sector, new nuclear and advanced
coal-generation with carbon capture and storage will
need to be deployed.

Technologies identified in the EPRI analysis
include enhanced transmission that will enable
greater use of renewable resources, new storage
options, and distribution-enabled technologies,
including plug-in hybrid vehicles. EPRI modeling
demonstrates that their projections are technically
feasible and are the most cost-effective way to get to
the desired result.

At present there is no commercially available tech-
nology that allows the removal of carbon dioxide from
the products of coal combustion on a large scale. This
makes the development of appropriate legislation regu-
lating carbon emissions fundamentally different from

efforts to limit other pollutants: Abatement technolo-
gies existed when those pollutants were subjected to
regulation.

For the foreseeable future we have no choice
except to continue to depend heavily on coal for elec-
tric generation. We cannot stop using power generated
at coal-fired power plants without causing serious grid
reliability problems. Accordingly, any legislative action
on climate change should include an adequate transi-
tion period from a world in which carbon emissions
are not regulated to one in which they are.

Two key goals of any climate change legislation
should be to (1) provide support for the development
of commercial carbon capture and storage (CCS) tech-
nologies to ensure that they become commercially
available as soon as possible, and (2) to establish allow-
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CHALLENGES AND PITFALLS

Developers must first deal with government regula-
tors, who issue permits that are essential but typical-
ly cannot be granted without public input. This is
where opposition is first encountered. A developer
can expect challenges whether the proposal is a tra-
ditional coal plant, wind or other renewable project.
Renewable energy projects in the past have only been
economically feasible with production tax credits.
But Congress has a habit of enacting or renewing tax
credit legislation for only a year or two at a time,
meaning that a developer has a very limited time to
bring the plant online to take advantage of the tax
incentives.

It is difficult to bring a plant online in such a short
window. The tax credits’ availability has a significant
impact on pricing. The developer won’t know how to
price its energy output until he is sure the tax incentives
are renewed. Congress and regulators also have the
power to change the playing field by creating new pro-
grams, including taxes or environmental regulation.
This too makes development unpredictable. Congress
can pass a new program that imposes higher costs on
the project, meaning the price of the energy output
needs to be raised.

The green movement complicates development
as well. Everyone loves wind power unless the proj-
ect is in their “backyard,” where they do not want
to see 300-foot towers with 100-foot turbine blades.
Nature and energy production collide on nearly
every project.

All projects must provide an adequate return on
investment. Sales of output by long-term contract assure
a revenue stream for financing, but the developer gen-
erally has three choices when such contracts are drawn:
tie the electric price to the cost of fuel; tie the fuel price
to what the electric buyer will pay; or take the fuel risk.
Most lenders will not take the fuel risk. The other
options place the risk with the fuel supplier or the elec-
tricity buyer.

In some states, power projects have the choice to
either sell directly to a customer or to the power grid. If
the power is to be sold to or transported over the grid,
the project needs an interconnection agreement. FERC
regulates the terms of these agreements if they are
signed with FERC regulated utilities. There are different
requirements for small (below 20 MW) and large facil-
ities. There are no FERC rules applicable if the inter-
connection is with a cooperative.

Finally, state and local taxes can also be a prob-
lem. State and local governments love to offer eco-
nomic incentives to lure new projects. Once the
project is up and operating, they often see an absentee
landlord who can be a source of new tax revenue, but
has no votes in future elections. To deal with this,

ENERGY
PROJECTS

ARE
RISKY 
AND

EXPENSIVE

Y

here are many obstacles to the development
of energy projects, even if they are green.
These include air, noise and water permits,
land rights, access to water intake and dis-
charge, financing, economics that may

depend on tax incentives, construction and equipment
costs, operation and maintenance costs, state and local
taxes and return to shareholders.

A significant capital investment is necessary – $10
million over 2 to 3 years for a small refurbished bio-
mass power facility, $10 billion over 8 to 10 years for
a large nuclear facility. Initially, development funding
is needed to pay for many things including land
options, feasibility studies, preliminary regulatory
work, and in some cases, negotiation and execution
of key project documents such as a power pur-
chase/sale agreement, engineering, procurement and
construction contracts, interconnection agreements
and fuel agreements.

At the early stages, the project is too unpre-
dictable to finance with a lender, so initial funding
typically comes from the development partners’ and
sponsors’ own accounts. Therefore, the sponsors run
up a large tab before permanent financing is in
place. Any energy facility will need to operate suc-
cessfully for several years before it makes enough
money to overcome the initial sunk costs.
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large task. For example, a power purchase/sale agree-
ment to obtain a predictable revenue stream for the
project, fuel contracts and interconnection agreement.
Construction typically cannot begin until the proposed
project has environmental permits. The critical item is
usually the air permit. Air permits can take anywhere
from 1 to 2 years, even with little opposition.

Once all permits are obtained and the engineering
procurement and construction documents have been
executed, construction can begin. Depending on the
type of project, construction can take 6 months to a
year for smaller projects, to several years for large coal
plants. As construction nears completion, activities
leading toward permanent financing begin in earnest.

If permanent project financing is not done until
construction is completed, much of the risk is reduced.
Often the financing is easier with a complete plant.
Alternatively, some projects finance at the development
stage. This is costly, and document and lawyer-inten-
sive. It is typically done when all the permits have been
obtained and key project contracts completed.

Given the current environment, while the need to
update and expand our current energy infrastructure is
obvious, the development of energy generation assets is
a risky business. Until regulators and legislators develop
a system in which some predictability exists, the devel-
opment of new energy assets will continue to be slow,
while our consumption of and dependence on energy
continues to grow.

Mark J. La Fratta is a partner at McGuire-
Woods LLP. He represents project devel-
opers in power purchase and trading
contracts, EPC contracts, fuel contracts,
interconnection agreements, and regula-

tory matters and other documents, both domestically
and internationally.

developers often try to agree to long-term “payments
in lieu of tax” agreements.

A SAMPLE TIMELINE

Let’s look at a sample timeline for energy project
development. Note that the first several months are
for feasibility. Some developers will want the first
task to include community outreach to see if the peo-
ple in the location are amenable to a project. If they

are, the developer will study the physical conditions
and legal/regulatory environment. Others will reverse
the order, first looking for good sites, then assessing
the local mood.

The initial feasibility studies include things like land
and land use; water availability; air issues; wind studies;
and a variety of other concerns including regulatory
approval. Some of these issues can be addressed by a
law firm. Some require governmental relations consult-
ants. Some require engineers.

During the feasibility analysis phase a decision is
made whether the project is worth pursuing. If it is,
development of key project documents will be the next

Energy Projects Are Risky and Expensive42 Executive Counsel NOVEMBER/DECEMBER 2008

YYEARSEARS

PHASEPHASE

COMMUNITYCOMMUNITY RELATIONSRELATIONS

FEASIBILITYFEASIBILITY

CONTRACTSCONTRACTS

PERMITTINGPERMITTING

ENGINEERINGENGINEERING

CONSTRUCTIONCONSTRUCTION

FINANCINGFINANCING

11 33 44 55 66 7722

PROJECT DEVELOPMENT TIMELINEPROJECT DEVELOPMENT TIMELINE

(MCGUIREWOODS’ SECOND ANNUAL ENERGY INDUSTRY CEO SURVEY)



watt hour for most sources of renewable energy, such
as wind and solar.

Unfortunately, the PTC has not been consistently
operative. In fact, over its lifetime the PTC has under-
gone a series of one and two-year extensions and has
been allowed to lapse three separate times – in 1999,
2001 and 2003.

Recent political activity exemplifies the tortured
history of the PTC and the resulting uncertainty it caus-
es developers and investors. In late September, the
House of Representatives approved a bill that would
have extended the PTC for wind power another year –
its ninth attempt to extend the PTC this session – as part
of a larger energy bill. This bill, like others before it, was
rejected by the Senate because PTC renewal was just
part of a comprehensive energy bill that included new
taxes on oil and gas companies, taxes to which key sen-
ators objected.

The Senate then presented its own version of the
bill, which also contained short-term extensions of
the PTC, including one year for wind and refined
coal and two years for other renewable sources. The
House refused to consider the Senate version and
instead once again presented its own version to the
Senate. The Senate again passed its version of the
PTC on October 1, along with other tax bills. This
time it was as part of the Senate version of the $700
billion financial sector bailout package. The House
agreed to the bailout package, which included the
PTC, and the President signed the bill.

Despite the uncertainty that has characterized
the PTC, in recent years the wind power industry has
been growing. According to the American Wind
Energy Association (AWEA), the installed wind gen-
eration capacity of the U.S. wind industry recently
exceeded 20,000 megawatts, approximately dou-
bling the installed capacity since 2006 and making
the United States the world leader in wind electricity
generation.

At the same time, the AWEA warned that if the
PTC was not renewed immediately, many projects in
the development pipeline for 2009 and beyond
would be put on hold, while developers hurried to
get their current projects online before the December
31 cut off.

The central challenge, which Congress apparent-
ly fails to appreciate, is that it often takes longer than
one or two years from inception to service for many
renewable projects – including wind. Seasoned proj-
ect developers know that overcoming development
issues can sometimes require significantly more time
than that.

If the purpose of the PTC is to promote the devel-
opment of new renewable projects by influencing the
decision to greenlight a project, then it must provide

CONGRESS
MISHANDLES 
RENEWABLE 

ENERGY
TAX

CREDIT

T

ntil the meltdown of the U.S. financial sector,
the need for developing a sustainable domes-
tic energy policy was arguably at the fore-
front of political discussion. Nearly all
politicians, including presidential candidates,

espouse support for the development of renewable
energy initiatives to some degree. With Democrats
and Republicans alike backing renewable energy ini-
tiatives, and popular support by voters, many in the
industry have been expecting help from the federal
government in the form of renewed and extended pro-
duction tax credits.

Congress once again waited until late in its session
to extend Section 45 of the Internal Revenue Code, bet-
ter known as the production tax credit (PTC), which
was set to expire on December 31, 2008. However, the
window for qualifying facilities that was included in
the passed version of the bill (one year for wind and
refined coal and two years for other renewable sources)
is too short to be an incentive to develop new renew-
able energy generation projects.

The PTC, first established in 1992, provides an
incentive tax credit for renewable energy produced
and sold. The exact amount is adjusted every year and
currently stands at approximately two cents per kilo-
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Clearly the legislature’s
stop-and-go approach has
had negative effects on
renewable generation. For
example, in each of the
years after the PTC was
allowed to expire there
were significant reduc-

tions in installed wind capac-
ity. The PTC was eventually

renewed each time, and installed
wind capacity rebounded each subsequent year. The
inability to fully rely on and value the PTC causes
developers and investors to discount the value of the
credit in their modeling. That reduces their incentive,
and constitutes a failure of tax policy.

Political and public consensus is coalescing around
the use of a portfolio of energy resources, including
renewables, to reduce reliance on foreign energy
sources. The debate over the appropriate amount for
renewable energy subsidies will continue, but whatever
amount is provided will come at taxpayer expense and
it should be implemented efficiently. This starts by set-
ting a five to ten year in-service window for the PTC
that developers and investors can rely on.

Cecil E. Martin III is a partner at
McGuireWoods. He advises clients in
obtaining and structuring debt and equity
financing, and he has represented both
buyers and sellers in asset sales, mergers,

going-private transactions, leveraged lease financing,
stock sales and other business combinations. He is co-
chair of the Energy Industry Practice Group.

certainty that the tax credits will be available to
improve returns when the project is placed in service. If
a developer cannot rely at the outset on the availabili-
ty of tax credits when the project is completed, and it
cannot convince its financiers to rely on the credits,
then the project may not be approved for development
and financing.

In that case the tax credit has not worked. Indeed,
the PTC’s odd history of short-term windows and
spotty record of renewals suggests that investors and
developers cannot rely on the PTC when it counts. If
you are a wind developer considering whether to
commence a $200 million project that is expected to
be placed in service in August of 2010, can you rely
on a tax credit scheduled to expire on December 31,
2009? Can you convince a bank or equity investor to
rely on these credits?

Empirical evidence demonstrates the effects of bad
policy on wind development. An analysis in 2006 by
Berkeley Lab estimated that a longer term extension
(five to ten years) of the PTC could reduce the cost of
installed wind capacity by five to fifteen percent relative
to the current cycle of one to two-year extensions.

E

THE PRODUCTION TAX CREDIT HAS
NOT BEEN RELIABLY MAINTAINED 
BY CONGRESS.

T

(MCGUIREWOODS’ SECOND ANNUAL ENERGY INDUSTRY CEO SURVEY)
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in the range of $4 billion to $10 billion. In Canada,
during the month the blackout occurred, GDP was
down 0.7 percent.

ALL CUSTOMERS BENEFIT

An electric utility system typically is made up of gener-
ating units to produce power and high-voltage transmis-
sion lines to move the power in bulk from generators to
substations. There the voltage is reduced and fed into
low-voltage distribution lines for delivery to customers.

The role of high-voltage transmission lines is shaped
by economies of scale and the laws of physics. By gener-
ating electric power at large, centralized stations, public
utilities are able to produce power more efficiently than
with more numerous, smaller generators, and thus are
able to lower the cost per unit of energy produced.
Transmission lines are used to move power over long
distances because the higher voltage reduces line losses.

New transmission lines are constructed for four
basic reasons: to address projected overloading on the
transmission system; to deliver more power to high
growth portions of the distribution system; to connect
new generators to the system; and to provide transmis-
sion service to a high-use customer.

Transmission lines are also used to interconnect sys-
tems, in order to facilitate mutual support in emergen-
cies. To interconnect, the systems must be synchronized
to operate at the same electric frequency. Interconnect-
ed systems form a “grid.”

The electric systems in the United States and Cana-
da east of the Rockies, except Quebec and most of
Texas, are connected to form a grid called the Eastern
Interconnect. Those west of the Rockies, except Alaska,
form the Western Interconnect.

Power routinely flows back and forth between sys-
tems. The physical properties of electric power combined
with the interconnected nature of these systems means
that electricity entering the grid becomes part of a pool of
energy that is constantly moving in interstate commerce.
The transmission facilities of each interconnected system
affect the movement of power on the others. The North
American grid can be seen as one large, interconnected
electrical machine.

BUSINESSES
MUST HELP

MAKE
THE CASE

FOR A
ROBUST

TRANSMISSION
SYSTEM

T

he importance of new electrical power trans-
mission projects is often lost on the general
public, but the consequences of transmission-
driven blackouts can be severe for businesses,
employees and investors.

According to the “Final Report on the August 14,
2003 Blackout in the United States and Canada,”
issued by a U.S./Canadian task force, this most recent
major blackout occurred in an area stretching from
Michigan to Massachusetts including part of Ontario.
It affected an estimated 50 million people. Power was
not fully restored in the United States for four days,
and the estimated total costs in the United States were

By Stephen H.Watts II

NOVEMBER/DECEMBER 2008 Executive Counsel 45Businesses Must Help Make the Case for a Robust Transmission System



One way to guard against blackouts is to add to the
transmission system when needed. Primary responsibil-
ity for determining whether and where new transmis-
sion lines should be built is left to the states, usually to
their public utility commissions. They conduct formal
siting proceedings in which the utility seeking to build a
new facility must prove that the new transmission line
is needed and that the proposed route reasonably miti-
gates adverse impacts on the environment. Public hear-
ings are held on need and routing issues.

Often there is opposition from the public and
politicians at all levels. Opposition is particularly heavy
when the public, unaware of how an adequate trans-
mission system benefits all customers, perceives that the
new line will not be delivering power into the area
where it is proposed to be located.

BUSINESS CAN PLAY A VITAL ROLE

The economic impact of the 2003 blackout illustrates
what happens when transmission is disrupted. A reliable
system is the basis of a strong economy, and it has gov-
ernmental and national security implications as well. Our
firm’s experience, however, suggests that some members
of the public and some levels of government do not keep
this in mind when they oppose new power lines.

Business interests rarely participate in these types of
proceedings. But in a recent siting hearing for a major
transmission project to be constructed through three

states, in which we represented a utility seek-
ing approval, more than 30 public witnesses
representing a broad range of businesses and
business organizations presented a case for the
new line.

They based their case on the need for
robust transmission to assure reliable power.
Their argument more than offset those pre-
sented by the opponents of the line. All wit-

nesses made the effort to prepare thoroughly
because they understood how vitally important a reli-
able transmission system is to their businesses.

Would your business make a similar effort? Its suc-
cess could depend on it. High-voltage electric transmis-
sion lines are vital to our way of life and the functioning
of our economy.

StephenH.Watts II is a partner atMcGuire-
Woods LLP. He represents clients in public
utility and energy issues, including federal
and state regulation of electrical and natu-
ral gas utilities and non-utility generation

projects. He counsels regarding multi-state regulatory
aspects of energy transactions and projects, including
mergers and acquisitions and the development, financing,
construction and operation of energy facilities and the sit-
ing of electric transmission lines.

REGULATION FOSTERS TRANSMISSION
AND RELIABILITY

The Federal Energy Regulatory Commission (FERC)
regulates wholesale bulk power markets and the trans-
mission lines that make them possible. The generation
and transmission components of each system were
developed to serve the retail customers in a specific geo-
graphic area, not the customers of any other system
with which it might be interconnected.

To foster competition, in 1996, FERC required
each public utility to provide non-discriminatory “open
access” transmission service to all buyers and sellers of
power who wished to have their power transported
across its lines. This further reduced the link between
the transmission lines and the essentially local service
for which they were built.

FERC also encouraged electric utilities to turn
operation of their transmission lines to independent
system operators to assure non-discriminatory access
to transmission service. Later, FERC encouraged pub-
lic utilities to join together to form regional transmis-
sion organizations (RTOs) to improve grid reliability,
remove remaining opportunities for discriminatory
transmission, improve market performance and facili-
tate lighter regulation.

RTOs feature centralized, regional operation of
wholesale power markets, generation units and trans-
mission lines, as well as regional transmission expan-

sion planning and reliability assurance. There are seven
RTOs and independent system operators in the United
States today.

Following the 1965 blackout, the electric industry
established The North American Electric Reliability
Council (NERC), a voluntary reliability organization
that developed guidelines for operating and planning
bulk power transmission. A common cause of the past
three major regional blackouts was violation of those
voluntary standards.

In 2005 Congress enacted legislation giving NERC
responsibility for developing and enforcing mandatory
standards, subject to federal oversight. Owners and
operators of transmission facilities are responsible for
implementing the NERC standards, which include stan-
dards for determining the need for constructing addi-
tions to the transmission system.

THE NORTH AMERICAN GRID CAN BE
SEEN AS ONE LARGE, INTERCONNECTED
ELECTRICAL MACHINE.
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