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The UK Bribery Act: Implications for 
Swedish Companies

1. INTRODUCTION

On 1 July 2011 a long-awaited piece of United Kingdom legislation came into
force. This was the Bribery Act 2010.

For many years the UK law on bribery was embodied in a number of sources,
but chiefly in the Public Bodies Corrupt Practices Act 1889 and the Prevention
of Corruption Acts of 1906 and 1916. An overhaul was long overdue.

In 1999 the OECD Convention on Combating Bribery of Foreign Public Of-
ficials (‘the Convention’) came into force. This required its signatories (of
which the UK is one) to establish a criminal offence of bribing a foreign public
official in their national laws.

The UK was slow to respond and it came as no surprise when in its 2008 An-
nual Report, the OECD expressed disappointment and serious concern with the
unsatisfactory interpretation of the Convention by the UK.

In particular, it was noted that the UK’s continued failure to address deficien-
cies in its laws on bribery had hindered investigations and it was stressed that
failing to enact effective and comprehensive legislation undermined the credi-
bility of the UK legal framework. The UK was urged to adopt appropriate legis-
lation as a matter of priority.

This had an effect. Following recommendations in a Report by the UK Law
Commission, a Bribery Bill was placed before Parliament and this became the
foundation for the Bribery Act 2010.

2. THE FRAMEWORK OF THE UK BRIBERY ACT

The Act creates 4 distinct offences of bribery, broken down as follows:

A.General Bribery Offences
(i) Bribing another person [Active Bribery] Section 1

This occurs where a financial or other advantage is offered, promised or
given to another with the intention of inducing or rewarding that person
for improperly performing a relevant function or activity.
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(ii) Being Bribed [Passive Bribery] Section 2
This takes place if a financial or other advantage is requested or ac-
cepted in return for the improper performance of a relevant function or
activity.

B. Bribing a Foreign Public Official Section 6
This happens if a financial or other advantage is offered, promised or given
to a Foreign Public Official with intent
(a) to influence that person in their capacity as a Foreign Public Official,

and
(b) to obtain or retain business or an advantage in the conduct of business.

Territorial Application of sections 1, 2 and 6 above 

The UK courts have jurisdiction to try any person under sections 1, 2 or 6 where
any act or omission forming part of the offence takes place in the UK.

If, however, all the relevant acts or omissions take place outside the UK, the
UK courts will only have jurisdiction if

(i) those acts or omissions would form part of the offence if done or made in
the UK, and

(ii) the person concerned had a ‘close connection’ with the UK.

Apart from the obvious example of British citizenship, a ‘close connection’ with
the UK will include an individual ‘ordinarily resident’ in the UK.

Penalties for Offences under section 1, 2 and 6 above 

An individual guilty of an offence under any of these sections is liable to impris-
onment for a period of up to 10 years or to a fine or to both.

C. Failure of Commercial Organisations to Prevent Bribery Section 7

It is this offence which has the greatest relevance for Swedish organisations
The offence is committed by a ‘relevant commercial organisation’ where a

person ‘associated’ with it (‘associated person’) bribes another person under
section 1 or section 6 intending to obtain or retain business or an advantage in
the conduct of business for the organisation.

The offence can only be committed by an organisation and it makes no dif-
ference whether that organisation is a public or a private one. Furthermore, the
offence may be committed by an organisation even though the bribery occurred
without the knowledge of anyone at board or senior management level.
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Defence 

The Act provides a statutory defence to such an allegation if the organisation is
able to prove that when the bribery occurred, it had in place ‘adequate proce-
dures’ designed to prevent associated persons from undertaking such conduct.

Penalty 

A conviction under section 7 will attract an unlimited fine.

3. INTERPRETATION OF THE CORPORATE OFFENCE

Three aspects of the new corporate offence have prompted debate, namely the
definition of ‘relevant commercial organisation’, the ambit of ‘associated per-
son’, and what may be necessary in order to constitute ‘adequate procedures’
for the purposes of a defence.

3.1 RELEVANT COMMERCIAL ORGANISATIONS

The Act defines a relevant commercial organisation as being a corporate body
or a partnership, wherever in the world it may have been incorporated or formed,
which carries on a business or part of a business in the UK [section 7(5)]

It will be immediately apparent that the corporate offence has considerable
jurisdictional reach and has a potential effect upon organisations worldwide.

Carries on a business or part of a business in the United Kingdom

The scope of this phrase has been much discussed. The Government’s approach
is set out in a document published in March 2011, providing guidance on the
question of Adequate Procedures [http://www.justice.gov.uk/downloads/guid-
ance/making-reviewing-law/bribery-act-2010-guidance.pdf]

The Guidance suggests that with regard to organisations outside the UK, the
question whether this phrase applies can be answered by adopting ‘a common
sense approach’ and that this means that organisations which do not have a ‘de-
monstrable business presence’ in the UK would not be caught. The Guidance
quotes two examples of this:
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(i) Stock Exchange Listing

The Government would not expect that the ‘mere fact’ of a company’s securities
being admitted to trading on the London Stock Exchange would mean that the
company was carrying on a business in the UK for the purpose of the Act.

This is questionable. A London Stock Exchange listing is a method of raising
finance in the UK. There is precedent in the UK civil courts for the proposition
that a company raising finance in the UK is to be regarded as carrying on a busi-
ness in the UK (Actieselkabet Dampskib “Hercules” v. Grand Trunk Pacific
Railway Company [1912] KB 222)

Furthermore, the principal enforcement agency for the Act, the UK Serious
Fraud Office (SFO), is of the view that a London Stock Exchange listing is ca-
pable on its own of bringing an overseas organisation within the ambit of the cor-
porate offence.

The Government has freely acknowledged that in such matters the courts will
be ‘the final arbiter’. For the present, however, the message must be that pending
judicial clarification, commercial organisations should not assume that a mere
listing on the London Stock Exchange will provide immunity from process.

(ii) Subsidiaries

The Government suggests that if an overseas organisation has a subsidiary in the
UK, this will not in itself mean that a parent company is carrying on a business
in the UK, since a subsidiary may act independently of its parent or other group
companies.

The UK law on this is embodied in what is known as the ‘corporate veil’ prin-
ciple, which establishes that the liabilities of a subsidiary are not those of the
parent.

However, the ‘corporate veil’ is capable of being pierced and while techni-
cally the Government’s approach is right, it is also true that each individual case
will depend upon its own particular facts.

The SFO’s view is that in most cases, a close examination of the facts is likely
to reveal a sufficient connection between the activities of the subsidiary and the
parent company to demonstrate that the parent may be regarded as carrying on
a business in the UK through its subsidiary.

3.2 ASSOCIATED PERSON

The Act defines such a person as being one who ‘performs services’ for or on
behalf of the organisation. This has to be determined by reference to all the rel-
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evant circumstances and not merely to the nature of the relationship between the
organisation and the person concerned [section 8].

In the Guidance, the Government makes clear that the concept of a person
performing services for or on behalf of an organisation is intended to give sec-
tion 7 broad scope, so as to embrace the whole range of persons connected to an
organisation who might be capable of committing bribery on the organisation’s
behalf.

The Act gives three examples of such a person:

(i) Employees
These will be presumed to perform services for or on behalf of the organ-
isation, unless the contrary is shown,

(ii) Agents
In this context agents may be regarded as those who act for another person
in business. This will therefore include an organisation’s lawyers, bankers,
financial advisors and those acting as its intermediaries.

(iii) Subsidiaries
A subsidiary may well fall within the definition of ‘associated person’, for
example if it buys or sells on behalf of its parent.

Other Examples

The concept of ‘associated person’ may, depending on the facts, include an or-
ganisation’s contractors, suppliers and joint venture partners.

In most instances it will be quite obvious whether or not a person is perform-
ing services for an organisation. Other cases may prove controversial and will
require judicial clarification in due course.

However, the courts may be expected to adopt a broad approach to construc-
tion in this area, following the Legislature’s clearly expressed intention.

Again, it is suggested that organisations should exercise caution in this area
and should apply their due diligence procedures as broadly as practicable to
those who perform services on its behalf.

3.3 ADEQUATE PROCEDURES

The Act provides an organisation with a defence if it is able to prove that at the
time of the bribery it had in place adequate procedures designed to prevent an
associated person from undertaking such conduct.
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The Act requires the Secretary of State to publish guidance about procedures
that relevant commercial organisations can put in place to prevent persons asso-
ciated with them from bribing [section 9].

As already mentioned above, this Guidance was published in March 2011.
The Guidance is based upon the following six principles:

(1) Proportionate Procedures
(2) Top-Level Commitment
(3) Risk Assessment
(4) Due Diligence
(5) Communication (including Training)
(6) Monitoring and Revue.

The Guidance is not binding nor does it cater for every eventuality. It does, how-
ever, provide a useful template against which an organisation may measure its
anti-bribery procedures.

The document makes clear that the principles ‘are intended to be flexi-
ble.….allowing for the huge variety of circumstances that commercial organisa-
tions find themselves in’.

It is also accepted that small organisations face different challenges to those
faced by large multi-national enterprises and that bribery prevention procedures
should be proportionate to risk.

And so the important question for relevant Swedish commercial organisa-
tions to ask themselves is whether their anti-bribery procedures will sufficiently
stand up to scrutiny, should they become the subject of an investigation by the
UK enforcement agencies.

This leads on conveniently to a consideration of the way in which this wide-
ranging and draconian provision is likely to be enforced by the UK authorities.

4. ENFORCEMENT OF THE CORPORATE OFFENCE

The UK Serious Fraud Office (‘the SFO’) is the agency which bears the major
responsibility for enforcing the Act.

Its approach will be to follow the underlying policy of the legislation, namely
to help create a more competitive environment in international business, by
making it more difficult for corrupt organisations to undermine the competitive-
ness of the vast majority of organisations which do behave in an ethical way.

At the same time it will also be focussing upon organisations which are in
most respects properly run but which become exposed to corruption because
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their anti-bribery procedures are inadequate. This could, therefore, extend to any
Swedish company which has a sufficient business ‘footprint’ in the UK.

When considering the question of enforcement it is important to appreciate
that with regard to any case which they investigate, the SFO has three available
options, namely to prosecute through the courts, to take no action or to settle the
matter through the civil law (which in the UK is by way of a Civil Recovery Or-
der).

Two considerations will weigh particularly with the SFO when determining
which course to pursue:

(i) What anti-bribery procedures did the organisation 
have in place at the time the bribery occurred?

If the bribery was an isolated incident, which had somehow slipped through a
responsibly constructed anti-bribery system, it is likely that the SFO would be
sympathetic.

If, however, it transpired that the organisation had not properly addressed po-
tential risk in the area concerned, it would be likely that the SFO would take a
serious view of the situation.

It will, therefore, be apparent that the subject of ‘adequate procedures’ is rel-
evant not only to providing a corporate with a potential defence if prosecuted,
but also to the question whether the prosecutor pursues the matter through the
criminal courts in the first place.

(ii) Whether the organisation, having itself unearthed serious 
corruption by an associated person, had self-referred the matter to 

the SFO in a case where the UK had jurisdiction

This is important, because the likelihood of the SFO themselves uncovering se-
rious instances of domestic and international corruption has greatly increased
over recent years. This is due to the combination of a number of factors, namely
the increased efficiency of the SFO’s own investigators, the development of in-
formation sharing between other regulating authorities both at home and abroad
and the provision of information by ‘whistleblowers’.

The relevance of this to enforcement is that if the SFO should discover for
themselves serious corporate bribery in a relevant domestic or international or-
ganisation which could have been reported and was not, a corporate prosecution
would be more likely to ensue.
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5. CONCLUSION

The provisions of the Act are not retrospective and it will be some months before
proceedings in any major cases reach the courts.

In the meantime, the SFO are keen to demonstrate that the Act is an effective
piece of legislation in the fight against international corruption.

They are seeking to do this by exposing instances of major corruption within
international organisations which carry on some business in the UK and where
the corruption can be shown to have a material connection with the UK.

The message to Swedish organisations, and indeed to those in other countries,
who do business in the UK is that they should carefully review their anti-bribery
policies, procedures and training programmes to ensure that they are able to
stand up favourably to scrutiny in the event of an investigation by the SFO.

Vivian Robinson
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