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This conference brings together experts from throughout the Asia Pacific region and beyond 

to discuss the current opportunities, issues, risks and practical considerations for investors and 

others doing business in the emerging and developed markets of the Asia Pacific region in 

the aftermath of the global financial crisis.

 

topics include:

•	 Post	GFC:	global	regulatory	reform	and	its	impact	on	trade,	investment	and	finance	in	the	Asia	

Pacific	region

•		Acquisitions,	mergers	and	investments:	evolving	transaction	structures	and	new	legal	and	regulatory	

issues	for	foreign	investors	throughout	the	Asia	region

•		Antitrust:	new	competition	regimes	and	regulatory	developments	in	Asia’s	emerging	markets

•		 Intellectual	property:	lessons	on	protection	of	IP	rights	in	Asia

•		Arbitration	and	dispute	resolution:	new	dispute	resolution	paradigms	and	issues	in	Asia	

•		Corporate	counsel:	best	practices	regarding	corporate	governance	and	anti-corruption	compliance	

in Asia

•		Asian	multinational	companies	and	state-owned	enterprises	on	the	prowl:	what	are	they	buying,	

what	are	their	agendas,	how	are	they	affecting	trade	and	investment	in	the	region	and	globally?

•		 Law	firm	management:	the	response	by	and	opportunities	for	growth	for	law	firms	in	the	aftermath	

of	the	global	financial	crisis

•		Young	lawyers:	roundtable	to	discuss	the	impact	of	the	financial	crisis	on	the	practices	of	young	

lawyers

Who should attend?

Those	who	are	interested	in	international	legal	practice	in	or	involving	the	Asia	Pacific	region,	whether	

in	private	practice	or	in-house	counsel,	and	whether	located	in	the	Asia	Pacific	region	or	other	markets	

around	the	world.iB
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terms and Conditions for submission of articles

1.	 Articles	for	inclusion	in	the	newsletter	should	be	sent	to	the	Newsletter	Editor.
2.	 The	article	must	be	the	original	work	of	the	author,	must	not	have	been	previously	published,	and	must	not	currently	be	under	consideration	by	another	journal.	If	

it	contains	material	which	is	someone	else’s	copyright,	the	unrestricted	permission	of	the	copyright	owner	must	be	obtained	and	evidence	of	this	submitted	with	
the	article	and	the	material	should	be	clearly	identified	and	acknowledged	within	the	text.	The	article	shall	not,	to	the	best	of	the	author’s	knowledge,	contain	
anything	which	is	libellous,	illegal,	or	infringes	anyone’s	copyright	or	other	rights.

3.	 Copyright	shall	be	assigned	to	the	IBA	and	the	IBA	will	have	the	exclusive	right	to	first	publication,	both	to	reproduce	and/or	distribute	an	article	(including	the	
abstract)	ourselves	throughout	the	world	in	printed,	electronic	or	any	other	medium,	and	to	authorise	others	(including	Reproduction	Rights	Organisations	such	
as	the	Copyright	Licensing	Agency	and	the	Copyright	Clearance	Center)	to	do	the	same.	Following	first	publication,	such	publishing	rights	shall	be	non-exclusive,	
except	that	publication	in	another	journal	will	require	permission	from	and	acknowledgment	of	the	IBA.	Such	permission	may	be	obtained	from	the	Head	of	Editorial	
content at editor@int-bar.org.	

4.	 The	rights	of	the	author	will	be	respected,	the	name	of	the	author	will	always	be	clearly	associated	with	the	article	and,	except	for	necessary	editorial	changes,	no	
substantial	alteration	to	the	article	will	be	made	without	consulting	the	author.
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FROM thE ChAIR

Dear colleagues,
Welcome to this second edition 

of the Mining Law Committee’s 
Newsletter for 2010 which reaches 

you on the onset of the northern hemisphere 
summer holidays and, paradoxically, the 
depths of the southern hemisphere winter! 
I hope that for those of you in the north, 
the holiday season will not deter you from 
reading what is a very interesting – and 
topical – edition of the Newsletter. 

On the topical side, there are three engaging 
contributions from Frederic Van den Berghe 
of McGuireWoods, Brussels. The first examines 
the banning of EU exports of mercury from 
March 2011, which follows a similar measure 
in the US in 2008. The article notes that the 
European Parliament has recently resolved to 
request the European Commission to propose 
a complete ban on the use of cyanide mining 
technologies in the EU before the end of 2011. 
The second on De Beers’ varying competition 
law travails in the EU, illustrates once again 
the differences between supranational and 
domestic law. Despite the company’s recent 
success in the European Court of Justice both 
in the Alrosa case with Russia and the Spira case 
with one of its erstwhile Belgian customers 
(or sightholders), De Beers continues to face 
competition law scrutiny at the behest of the 
same former customer (Spira) in Belgium 
seven years after its Supplier of Choice 
distribution model for rough diamonds was 
originally introduced.  The final article notes 
recent developments in the DRC, which has 
just celebrated its 50th year of independence. 
The DRC has finally obtained debt relief 
from the International Monetary Fund and 
the World Bank, despite its less than stellar 
contract review and, interestingly, has become 
the first country to require the cleaning of 
rough diamonds (through de-oxidisation) 
prior to export. It has likewise announced its 
adhesion to OHADA, Francophone Africa’s 
business law code and is currently validating 
its country report to the Extractive Industries 
Transparency Initiative (EITI), of which it is a 
candidate member. The remaining two articles 
are based on two interesting presentations 
which were made at the SEERIL Biennial 
Conference in Toronto on 25-28 April.

In the first article, Ian Thomson, Robert 
Boutilier, Juan Mamani and Javier Dies de 

Medina make an important contribution on 
a mining (or exploration) company’s social 
licence to operate. In the 21st century world 
of mining, this is certainly one of the most 
critical issues. The article shows how legitimacy, 
credibility and trust are fundamental to a 
company’s social licence and how easy it is to 
go wrong on any of these in the early as much 
as the developmental stages of any exploration 
or mining project. What makes the article 
particularly interesting is the varying fortunes 
of the Minera San Cristobal mine in Bolivia, 
where two host communities were involved 
(the first as landowner and the second as the 
water supplier), and how the mining company 
in question nearly lost its social licence to 
operate. The article illustrates the complexities 
and challenges of a mining company’s social 
licence. It is compelling reading for anyone 
advising a mining company. 

The second article takes us to the 
Canadian tundra (or at least near there), 
where Alan Young, of the Canadian Boreal 
Institute, examines collaborative sustainable 
development regulation in Canada’s boreal 
region. This vast area of six million square 
kilometres contains some 60 per cent of 
Canada’s forests (representing 25 per cent 
of the world’s forests), 80 per cent of its 
mining and no fewer than 600 Aboriginal 
communities. The article explains how the 
Boreal Forest Conservation Framework 
promotes balanced and sustainable 
conservation, respect for Aboriginal rights 
and responsible industrial development in this 
vast region. In doing so, the article examines 
the Framework’s influence on mineral reform 
in northern Ontario involving Aboriginal 
communities and mining companies; its 
impact on oil sands developments in Alberta, 
involving conservation groups, forestry 
and energy companies and First Nations 
communities; and its impact on Quebec’s 
Plan Nord, which has similarly involved 
environmentally-sensitive and community-
focused mineral law reform. 

This brings me to the Committee’s most 
important project this year: the Model 
Mining Development Agreement Project 
(MMDA). I am pleased to report that 
under the leadership of Bob Bassett, our 
project proceeds apace and we are now at 
the assembly stage, following a long and 

Peter S G Leon
Webber Wentzel, 

Johannesburg

peter.leon@ 

webberwentzel.com
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complex process of ‘deconstruction’. Our 
April civil society consultations in Toronto, 
ably managed by Luke Danielson and Howard 
Mann, were an outstanding success and these 
are due to be followed by two more in the 
next two months: the first with the Soros 
Foundation in Kazakhstan in late August 
and the second with the UN’s Economic 
Commission for Africa and the African Union 
in Addis Ababa in September. We hope to be 
able to launch the MMDA at the IBA Annual 

Conference in Vancouver in October. For 
those of you coming to Vancouver, I would 
ask you to diarise Monday 4 October at 
10am, when a special committee session will 
be devoted to the MMDA and community 
projects. In the meanwhile, please remember 
to have a look at the MMDA as it develops 
and let us have your comments on it: www.
mmdaproject.org (user name is mmda and 
password is pr00f (zeros, not Os!).

Module First available start date

Business,	finance	and	the	legal	services	market	 January	2011

IBA	international	intellectual	property	practice	 January	2011

IBA	international	commercial	legal	practice	 January	2011

IBA	international	public	companies	practice	 January	2011

IBA	international	capital	markets	and	loans	practice	 January	2011

IBA	international	mergers	and	acquisitions	practice	 January	2011

IBA	international	antitrust	practice	 January	2011

IBA	international	business	organisations	 January	2011

IBA	international	arbitration	practice	 January	2011

IBA	international	joint	ventures	 January	2011 Re
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The LL.M in 
International  
Legal Practice
Global Professional training with the International  

Bar Association and the College of Law – the practical 

route to enhance your career.

The benefits of the LL.M in International Legal Practice 

You choose what to study

•	 Tailor	what	you	study	to	your	career	path	and/or	practice	area		
•	 All	modules	are	practice-led	with	contributions	from	leading	global	law	firms

You choose how to study

•	 Study	your	LL.M	at	a	time	and	place	that	suits	you
•	 We	supply	an	extensive	suite	of	user-friendly,	practical	course	material	

including	electronic	learning	aids

You choose your pace of learning

•	 Modular	course	design	enables	you	to	determine	your	own	pace	of	learning
•	 Modules	start	in	January	and	July	each	year	

For	further	information,	and	to	register	please	e-mail:	iballm@lawcol.co.uk

www.ibanet.org/education/llmhome.cfm
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MInInG LAw COMMIttEE SESSIOnS: IBA AnnUAL COnFEREnCE, VAnCOUVER, 3-8 OCtOBER 2010

Mining Law Committee

IBA Annual Conference, 
Vancouver 2010

model mining Development agreement and 
community concerns
Joint session with the African Regional Forum

The	session	will	present	the	Model	Mining	Development	
Agreement	(MMDA),	a	project	of	the	Mining	Law	Committee	
which	aims	to	developing	a	balanced	best	practice	mining	
agreement	for	use	in	the	developing	world,	in	a	non-
prescriptive	way.	The	MMDA	is	an	effort	by	the	committee	
to	prepare	a	tool	to	improve	transparency,	quality	and	results	
of	contract	negotiations	between	host	states	and	mining	
companies.	The	MMDA	intends	to	take	into	account	the	
experience	of	practitioners	on	all	sides,	and	insights	from	
academics,	government	and	industry.	The	MMDA	has	had	a	
tremendous	reception	at	different	forums	and	has	gathered	
support	from	a	number	of	important	constituencies.	This	
session	also	intends	to	discuss	different	approaches	to	dealing	
with	the	issue	of	community	relations	in	mining	development	
agreements.

MoNDAY 1000 – 1300

Powering the mining industry – what is the 
industry doing about generating energy for 
projects? 
Joint session with the Environmental, Health and Safety 
Law Committee, the Latin American Regional Forum and 
the Power Law Committee. 

The	mining	industry	is	currently	one	of	the	most	important	
consumers	of	energy	for	its	processes.	Using	conventional	
sources	of	energy	is	becoming	more	and	more	difficult	
due	to	its	scarcity	and	pricing,	as	well	as	due	to	the	huge	
environmental	concerns.	Mining	companies	are	now	facing	the	
challenge	of	finding	new	and	renewable	energy	sources	which	
will	allow	them	to	be	more	efficient,	cost-effective	and	more	
environmentally	friendly.	This	topic	is	intended	to	reveal	what	
the	mining	companies	are	doing	to	face	this	situation	and	to	
discover	the	current	trends	for	new	energy	sources.

TUESDAY 1000 – 1300

Developing mining projects while mitigating 
adverse impacts
Joint session with the Environment, Health and Safety Law 
Committee and the Latin American Regional Forum.

Mining	projects	involve	a	wide	range	of	aspects	and	impacts	
on	the	jurisdictions	where	they	are	located.	They	usually	
operate	for	quite	a	long	period	of	time	and	therefore	a	careful	
analysis	of	their	impact	on	the	environment	and	the	local	
communities	is	required.	

Each	mining	project	has	unique	features	and	impact,	although	
there	are	areas	of	common	concern	to	experts	in	this	field.	
In	this	regard,	more	attention	has	recently	been	paid	to	the	
social	aspects	of	mining	projects,	and	new	terms	such	as	’social	
licence’	are	now	part	of	the	usual	industry	vocabulary.	

This	session	will	address	the	development	of	mining	projects	
in	different	countries	around	the	world	and	the	different	
experiences	and	alternatives	in	mitigating	adverse	impact	from	
a	technical	and	social	perspective,	with	the	focus	on	issues	such	
as	indigenous	communities,	other	local	activities	or	industries,	
for	example	tourism,	and	the	use	of	other	scarce	natural	
resources	such	as	water,	among	other	challenging	topics.

TUESDAY 1500 – 1800

Financing major mining projects in latin 
america
Joint session with the Latin American Regional Forum. 

Due	to	the	international	financial	crisis	it	has	been	increasingly	
difficult	during	the	last	year	to	obtain	financing	for	new	
mining	projects.	However,	the	slow	recovery	of	the	markets,	
and	especially	the	increase	of	metal	prices,	has	re-opened	the	
possibility	of	going	ahead	with	many	major	mining	projects	in	
different	parts	of	the	world.	Taking	advantage	of	the	fact	that	
Canada	is	known	for	its	mining	specialised	stock	exchanges,	
but	also	that	many	of	the	new	mining	projects	are	being	
developed	by	Asian	companies	with	financing	from	that	
continent,	this	panel	will	analyse	the	trends,	developments,	
challenges	and	new	requirements	linked	to	the	financing	of	
major	projects	around	the	world,	trying	to	understand	how	all	
these	changes	could	affect	the	future	of	mining	development.

wEDNESDAY 1000 – 1300

Continued overleaf
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antitrust regulation for natural resources
Joint session with the Antitrust Committee.

The	mining	industry	changed	a	lot	in	the	first	decade	of	
the	21st	century.	There	has	been	a	trend	for	cross-border	
consolidation	in	the	mining	industry.	Sales	price	has	been	
a	hot	topic	and	subject	to	many	disputes	among	all	parties	
involved.	There	have	been	nationalistic	debates	regarding	
ownership	of	mining	reserves.	The	environmental	
standards	have	changed.	There	is	an	ever-growing	demand	
for	royalties	and	corporate	social	responsibilities.	But	
what	has	changed	in	the	industry	from	a	competition	
standpoint?	What	new	elements	are	now	present	in	the	
scenario?	Specialists	in	the	area	will	discuss	recent	cases,	
concerns	and	what	to	expect.

THURSDAY 1000 – 1300

Cowboys from Calgary and Denver – natural 
resource companies’ corporate and social 
accountability
Joint session with the Corporate Social Responsibility 
Committee.

The	Special	Representative	to	the	UN	Secretary	General	
for	Business	and	Human	Rights	characterised	the	initial	
operations	of	North	American	mining	companies	in	
the	Andes	Region	of	Latin	America	as	being	run	‘by	
cowboys	who	thought	they’d	never	left	Denver	or	

Calgary’	who	’made	a	mess	of	things’	until	they	were	
forced	to	change	their	practices.	The	corporate	and	
social	accountability	of	natural	resource	companies	have	
therefore	been	under	increasing	global	scrutiny.	Some	
companies	have	learned	the	hard	way	that	securing	
a	legal	licence	to	operate	does	not	include	the	social	
licence	also	necessary	to	operate.	Canada,	for	example,	
is	engaged	in	a	vibrant	and	robust	national	debate	on	
the	accountability	of	Canadian	mining	companies	for	
their	operations	in	developing	countries,	whose	content	
has	business	and	legal	significance	for	natural	resource	
companies	worldwide.	Other	extractive	industries	face	
similar	challenges,	including	calls	for	the	creation	of	an	
ombudsman	office	to	investigate	and	assess	complaints	
for	violations,	the	enactment	of	eligibility	criteria	for	
government	political	and	financial	support,	and	the	
imposition	of	sanctions,	among	others.	This	panel	will	
address	these	and	other	related	highly	timely	issues,	
using	the	Canadian	debate	as	a	starting	point.	

THURSDAY 1500 – 1800

a DiNNeR will be held for committee members 
and guests
Al Porto Ristorante

THURSDAY 2030

The IBA’s Human Rights Institute
The International Bar Association’s Human Rights Institute (IBAHRI), 

established in 1995 under the Honorary Presidency of Nelson Mandela, has 

become a leading global force in setting governments’ agendas in human 

rights, supporting judges, lawyers and human rights campaigners and 

promoting respect for the rule of law worldwide.  The IBAHRI runs training 

and workshops, capacity building projects, fact-finding missions, trial 

observations, technical assistance, thematic reports and guidelines and many 

other projects in pursuit of these goals.

All our activities are funded by grants and individual donations.  

Become a member for just £35 a year – less than £3 a month – to help support our projects.  

Your contribution will have a tangible effect on the protection and promotion of human rights 

around the world.

Visit http://www.ibanet.org/IBAHRI.aspx for more information, and click join to 

become a member.  Alternatively, email us at hri@int-bar.org.

Map illustrating the IBAHRI’s 
work around the world
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EU to ban exports of mercury as of March 
2011

Pursuant to an October 2008 European 
Regulation,1 the export of mercury from 
the EU will be prohibited from 15 March 
2011. While the EU ceased all forms of 
mercury mining in 2001, it is the world’s 
largest mercury exporter, accounting for up 
to a quarter of worldwide mercury supply.2 
The export ban is part of the EU mercury 
strategy,3 which is aimed at reducing global 
mercury supply, and is currently under 
review. The 2008 Regulation also requires 
that mercury which is no longer used is to be 
stored in a way preventing its release. 

In the US, President Bush signed the 
Mercury Export Ban Act of 2008 on 14 
October 2008.4  It immediately prohibits 
federal agencies from conveying, selling or 
distributing mercury, and bans the export of 
mercury beginning 1 January 2013. The Act 
also entrusts the Department of Energy with 
the responsibility for long-term management 
and storage of elemental mercury generated 
within the United States. To this effect, 
it instructed the Secretary of Energy to 
designate storage facilities by 1 January 2010. 
So far, such designation has not yet taken 
place.5

At the global level, the United Nations 
Environment Programme (UNEP) currently 
conducts negotiations with a view to 
concluding an international treaty that 
would likely control mercury use in products 
and processes – including mining – using 
or emitting mercury, as well as mercury 
mining and trade.6 The first session of the 
Intergovernmental Negotiating Committee to 
Prepare a Global Legally Binding Instrument 
on Mercury was held in June 2010.7

European Parliament request to prohibit 
the use of cyanide-based technologies in 
mining again thwarted 

On 5 May 2010, the European Parliament 
(EP) adopted a resolution ‘on a general ban 
on the use of cyanide mining technologies 
in the European Union’8 by 488 votes to 48 
with 57 abstentions. The resolution called on 
the European Commission (EC) to propose 
a complete ban on the use of cyanide mining 

technologies in the EU before the end of 
2011 as ‘the only safe way to protect our water 
resources and ecosystems against cyanide 
pollution from mining activities’. 

The resolution further encouraged the 
development and application of safer mining 
alternatives – in particular cyanide-free 
options – and called on the EC and the EU 
Member States ‘not to support, either directly 
or indirectly, any mining projects in the EU 
that involve cyanide technology until the 
general ban is applicable, nor to support any 
such projects in third countries’.

The Members of European Parliament 
(MEPs) also urged the EC to encourage 
industrial reconversion of the areas where 
cyanide mining was banned, through 
appropriate financial support for alternative 
green industries, renewable energy and 
tourism. They finally asked the EC to propose 
an amendment to existing legislation on the 
management of waste from the extractive 
industries9 requiring that every operating 
company should take out insurance to cover 
compensation for damage and all remedial 
costs incurred in restoring a site to its original 
ecological and chemical status in the event of 
an accident or malfunction. 

As early as 2007, three (Romanian) MEPs 
had submitted a written declaration to call on 
the EC and Council of Ministers (Council) to 
take into account the noxious environmental 
impact of the use of cyanide in extractive 
industries when adopting new environmental 
rules on the construction of tailing ponds, the 
storage of mining waste and the prohibition 
of cyanide for gold leaching.10 The written 
declaration had not obtained enough 
signatures for it to be adopted and forwarded 
to the EC and the Council. 

The EP’s latest resolution drew fierce 
criticism from the EU’s industry and trading 
partners, notably Mercosur. In its answer 
to a related parliamentary question of 14 
May 2010, the EC stated that a general 
ban of cyanide in mining ‘is not justified 
from environmental and health point of 
views’ as existing legislation, notably on the 
management of extractive waste, provides 
for stringent limit values for cyanide storage 
and implies in practice a destruction step of 
cyanide used before its storage.11 In the EC’s 
view, due to the lack of better alternative 
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technologies, such a ban would imply the 
closure of existing mines operating in safe 
conditions, which would be ‘detrimental 
to employment without additional 
environmental and health added value’.

EU Member States in which cyanide-
use is already banned in mining include 
Hungary,12 the Czech Republic and some 
states in Germany.13 Non-EU states such 
as Turkey, some provinces in Argentina, 
and in the United States, Alaska, Montana, 
Wisconsin and some counties in Colorado, 
are reported to have already banned the use 
of cyanide in mining.14

Notes
1 Regulation (EC) No 1102/2008 of the European 

Parliament and of the Council of 22 October 2008 on the 
banning of exports of metallic mercury and certain 
mercury compounds and mixtures and the safe storage of 
metallic mercury, OJ L 304, 14.11.2008, p 75–79, available 
at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=CELEX:32008R1102:EN:NOT. 

2 See: www.rsc.org/chemistryworld/News/2008/
September/29090802.asp.

3 For more information on the EU mercury strategy, see: 
http://ec.europa.eu/environment/chemicals/mercury/
index.htm. 

4 Mercury Export Ban Act of 2008, Pub L No 110-414, 122 
Stat 4341 (2008).

5 For more information on timing, see the website for the 
Department of Energy’s mercury storage program: www.
mercurystorageeis.com.

6 See: UNEP(DTIE)/Hg/INC1/5 – Options for substantive 
provisions that might be included in the mercury instrument, 
available at: www.unep.org/hazardoussubstances/
Mercury/Negotiations/INC/INC1MeetingDocuments/
tabid/3391/language/en-US/Default.aspx. 

7 For more information, see: www.chem.unep.ch/mercury/
INC/INC1/INC1_homepage.htm. 

8 The resolution is available at: www.europarl.europa.eu/
sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-
2010-0145+0+DOC+XML+V0//EN&language=EN. The 
resolution was tabled by 17 Members of the European 
Parliament (‘MEPs’) from Austria (1), Czech Republic 
(3), Germany (1), Greece (4), Hungary (2), the 
Netherlands (1), Portugal (1), Romania (2), Slovakia (1) 
and the United Kingdom (1).

9 For an analysis of this legislation, see Hubert André-
Dumont and Gilles Carbonez, ‘‘The European Directive 
2006/21/EC on the management of waste from extractive 
industries – scope, requirements and implementation 
status’’, IBA SEERIL Mining Law Newsletter, Vol 3 No 2, 
April 2009, p 7-8; and Hubert André-Dumont and Eline 
Muyldermans, ‘‘Mining waste in the European Union 
– an update’’, IBA SEERIL Mining Law Newsletter, Vol 4 No 
1, April 2010, p 6-8. 

10 Written Declaration of 24 September 2007 on prohibiting 
the use of cyanide-based technologies in mining. For an 
analysis of this initiative, see Hubert André-Dumont, 
‘‘Failure of European Parliament tentative debate on the 
prohibition of the use of cyanide-based tech nologies in 
mining’’, IBA SEERIL Mining Law Newsletter, Vol 2 No 1, 
May 2008, p 13. 

11 The answer is available at: www.europarl.europa.eu/
sides/getAllAnswers.do?reference=P-2010-
3589&language=EN. 

12 See: http://sofiaecho.com/2010/02/02/851712_hungary-
urges-europe-wide-ban-on-cyanide-mining-technology.

13 See: www.alde.eu/index.php?id=42&no_cache=1&tx_
ttnews%5Btt_news%5D=9077. 

14 Ibid.
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De Beers still under fire of 
european antitrust authorities
Ongoing antitrust litigation in Belgium

Proceedings before the Belgian 
competition authorities

On 4 May 2010, the Belgian College of 
Prosecutors in Competition Matters presented 
a reasoned report to the President of the 
Competition Council, recommending that 
interim measures be taken against De Beers, 
the world’s largest rough diamond producer.1 

Diamanthandel A Spira BVBA (‘Spira’), a 
Belgian diamond trader and ex-sightholder 
of De Beers, filed the request for interim 

measures, arguing that De Beers’ ‘Supplier 
of Choice’ (SoC)2 system for rough 
diamond distribution constitutes an abuse of 
dominance. According to Spira, companies 
that only distribute rough diamonds would no 
longer be supplied and would thus be forced 
out of the market. Spira filed its complaint with 
the Competition Council on 30 October 2009. 

Preliminary measures may be taken 
by the President of the Competition 
Council to suspend restrictive practices 
under investigation (in this case abuse of 
dominance), so as to avoid serious and 
irreparable harm. 
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Interim judicial proceedings

Spira and De Beers have maintained a business 
relationship for more than 60 years and 
Spira was once part of De Beers’ distribution 
network, which had 120 distributors. In 2003, 
De Beers changed its selection criteria, and 
Spira, like others, was removed from the 
network with a six-month termination notice 
ending on 31 December 2003. 

In the resulting proceedings, the President 
of the Antwerp Court of Commerce issued 
an interim ruling in November 2003 that 
extended Spira’s termination period by nine 
months on the grounds that De Beers’ notice 
was too short to establish a new source of 
rough diamonds. In September 2004, the 
Antwerp Court of Appeal upheld this interim 
ruling and doubled the period during which 
delivery was to take place, to end by mid-2005.3

In March 2005, Spira launched further 
interim proceedings and in June 2005 the 
president of the Antwerp Court of Commerce 
issued an interim ruling ordering De Beers 
to supply Spira for another 18 months 
until 31 December 2006. In August 2006, 
Spira requested yet another extension of its 
sightholder status, which the President of 
the Antwerp Court of Commerce granted in 
December 2006, to end on 31 December 2008. 

De Beers also appealed the June 2005 
and December 2006 interim decisions of 
the President of the Antwerp Court of 
Commerce, which the Antwerp Court of 
Appeal overruled in October 2008. However, 
in February 2010 the Belgian Supreme Court 
confirmed both interim decisions.

Judicial proceedings on the merits

In October 2003, Spira launched a claim on 
the merits for wrongful termination of its 
relationship with De Beers. This procedure is 
still pending but has been idle since 2005.

Antitrust litigation before the EU courts

The Alrosa case

In March 2002, De Beers and Alrosa, the 
latter being the world’s second largest 
rough diamond producer, notified to the 
European Commission (EC), the EU’s 
antitrust authority, an agreement concerning 
the sale of rough diamonds by Alrosa to De 
Beers. Alrosa and De Beers had entered 
into the agreement in December 2001 

and sought to obtain confirmation that it 
complied with EU competition rules. In 
December 2004, De Beers and Alrosa gave 
a number of joint commitments to the EC 
with a view to meeting the EC’s concerns 
about their notified agreement. In January 
2006, De Beers offered additional individual 
commitments to the EC, providing for a 
progressive reduction in sales of rough 
diamonds by Alrosa to De Beers, and their 
subsequent discontinuance. Following this, 
the EC adopted a decision in February 2006, 
declaring the commitments offered by De 
Beers binding on De Beers and ending the 
proceedings (‘commitment decision’).4 

Upon an application by Alrosa, the 
European Court of First Instance – now 
renamed General Court (GC) – annulled the 
February 2006 commitment decision in July 
2007 on due process grounds (‘annulment 
decision’).5 The European Court of Justice 
– now renamed Court of Justice (ECJ) – 
recently overruled the GC’s annulment 
decision upon appeal from the EC.6 Thus, the 
commitment decision stands.

The Spira case

In January 2007, the EC rejected, for lack of 
a European dimension, Spira’s complaint 
regarding De Beers’ alleged abuse of 
dominance through its SoC system (‘rejection 
decision’).7 In April 2007, Spira appealed the 
rejection decision before the GC.8 The appeal 
is still pending.

In June 2008, the EC declared that the 
change in facts due to the annulment by 
the GC of the commitment decision in the 
Alrosa case was not a decisive element which 
would require the EC to revisit its rejection 
decision in the Spira case (‘confirmatory 
decision’).9 In August 2008, Spira appealed 
the EC’s confirmatory decision10 and in 
May 2009 De Beers was granted leave to 
intervene in this procedure.11 The appeal is 
still pending. However, now that the GC’s 
annulment decision in the Alrosa case has 
been overruled, and therefore the change in 
facts argument in the Spira case has become 
otiose, it can be expected that the GC will 
reject Spira’s claim and uphold the EC’s 
confirmatory decision in the Spira case.

In sum, while some of De Beers’ antitrust 
concerns are starting to subside at the EU 
level (and in the US, where De Beers has 
settled most antitrust cases brought against 
it), the issue remains vivid at the Belgian level.
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Notes
* The author is grateful to Matthew Hall, partner with the 

firm, for comments on an earlier draft.
1 A press release is available in French at: http://statbel.

fgov.be/fr/entreprises/concurrence/Activites/
Actualites_communiques_presse/index.jsp.

2 The ‘Supplier of Choice’ system is a new procedure to 
select sightholders.  For more information, see www.
debeersgroup.com/diamond-trading-company/Sights-
and-Sightholders/Supplier-of-Choice.

3 See: www.allbusiness.com/retail-trade/apparel-accessory-
stores-womens-specialty/4235901-1.html.

4 Decision 2006/520/EC relating to a proceeding pursuant 
to Article 82 [EC] and Article 54 of the EEA Agreement 
(Case COMP/B-2/38.381 – De Beers), OJ 2006 L 205, p 24.

5 Judgment of the GC of 11 July 2007 in Case T-170/06, 
Alrosa v Commission [2007] ECR II-2601.

6 Judgment of the ECJ of 29 June 2010 in Case C-441/07 P, 
Commission v Alrosa, not yet reported.

7 Commission decision D/200338 of 26 January 2007, 
pursuant to Article 7(2) of Council Regulation No 
773/2004, in Case COMP/38.826/B-2-Spira/De Beers/
DTC Supplier of Choice.

9 Case T-108/07, Spira v Commission, OJ 2007 C 129, p 20-21.
9 Commission Decision (2008) D/203546 of 5 June 2008.
10 Case T-354/08, Spira v Commission, OJ 2008 C 285, p 47-48.
11 Order of the President of the Sixth Chamber of the GC of 

11 May 2009.
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DRC update and recent trends
China mega-contract and debt relief

Under the DRC-China deal, Chinese 
companies were granted copper and cobalt 
concessions in exchange for an investment of 
US$9 billion for the construction of railways, 
roads, schools and hospitals. The IMF’s fears 
that this deal would aggravate DRC foreign 
debt compelled the DRC to put a third of 
the investment (US$3 billion) in reserve and 
withhold a state guarantee on another third 
for 25 years, so as to qualify for debt relief.

Following the IMF’s approval of a new 
three-year arrangement for the DRC under the 
Extended Credit Facility (ECF) in December 
2009, Paris Club bilateral creditors agreed in 
February 2010 with the DRC Government 
to a restructuring of its external public debt, 
which is expected to reduce by 97 per cent of 
the debt service (including the arrears) due by 
the DRC to Paris Club creditors between 1 July 
2009 and 30 June 2012.

In July 2010, the IMF and the World Bank 
announced US$12.3 billion in debt relief to 
the DRC. Most of this debt relief package 
(US$11.1 billion) is granted under the 
enhanced Heavily Indebted Poor Countries 
(HIPC) Initiative. The IMF and the World 
Bank determined that the DRC had 
implemented the policy measures required 
to reach the ‘completion point’, a stage in 
which debt relief from the HIPC Initiative 
becomes irrevocable.

Rough diamond exports ban

Pursuant to a decree of 15 April 2010, since 
15 June 2010 all rough diamonds need to be 
cleaned (‘de-oxidised’) before being exported 
from the DRC. The cleaning should increase 
the value of exports and – as valuation and 
taxation will now occur after cleaning – state 
revenues by 20 to 25 per cent. However, it 
could also encourage exporters to smuggle 
unclean stones out of the country.

The DRC is the world’s second biggest 
exporter of diamonds after Russia by volume, 
and the first country to require de-oxidisation 
before export. Currently, there is only one 
de-oxidisation lab in the DRC. The ban is part 
of a broader effort to raise the value of the 
DRC’s mineral exports.

International cooperation 

On 11 February 2010, the DRC President 
promulgated Law No 10/002 authorising the 
DRC’s adhesion to OHADA, the Organization 
for the Harmonization of Business Laws in 
Africa. As the ratification instrument must still 
be deposited, it is expected that the DRC’s 
adhesion to OHADA will take effect at the 
end of 2010. 

The DRC, which was accepted in February 
2008 as an Extractive Indus tries Transparency 
Initiative (EITI) Candidate Country, launched 
its first EITI report (covering 2007) in March 
2010 and now has until September 2010 to 
under take validation.
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in most parts of the world, gaining 
and maintaining a social licence has 
become the prime limiting factor for 
mining projects. While there is a general 

consciousness of the importance of first 
impressions and the need to make them 
‘count’, there remains a lack of awareness of 
how the next steps can affect the potential 
for relationship building. The process of 
gaining and obtaining a Social Licence to 
Operate (SLO) is discussed, together with a 
longitudinal case history example to illustrate 
the essential components and principal 
challenges in this necessary process.

Introduction

In the recent past, the only real priority 
for a mineral exploration team, after 
staying on budget and making sure there 
was food in camp, was finding a mineral 
deposit. Today, the objectives for mineral 
exploration have expanded beyond proving 
or disproving the presence of potentially 
economic mineralisation to include ensuring 
environmental integrity by causing minimal 
harm, and gaining and maintaining a SLO. It 
is this last objective that explorers currently 
find to be their biggest challenge and is the 
subject of this discussion.

what is the SLO?

At the level of individual exploration projects, 
the SLO can be defined as the beliefs, 
perceptions and opinions about the project 
held by the local population and other 
stakeholders. In practice, it is an expression 
of the quality of the relationship between 
the project and its neighbours. It is therefore 
‘granted’ by the community and is project 
specific. It is also intangible, unless efforts 
are made to measure these beliefs, opinions 
and perceptions. Furthermore, it is dynamic 
and non-permanent because beliefs, opinions 
and perceptions are subject to change as new 
information is acquired. Hence the SLO has 
to be first earned and then maintained.

SLO has been recognised as existing when a 
project has the ongoing approval of the local 
community and other stakeholders (Business 
for Social Responsibility 2003, Accountability 
and Business for Social Responsibility 
2004), ongoing approval or broad social 
acceptance (Joyce and Thomson 2000), and 
most frequently as ongoing acceptance (for 
example, Nelson and Scoble 2006).

It is possible to demonstrate that the 
differentiation into approval (having 
favourable regard, agreeing to or being 
pleased with) and acceptance (disposition 
to tolerate, agree or consent to) is real and 
indicative of two levels of the SLO; a lower 
level of acceptance and a higher level of 
approval. While the lower level is sufficient to 
allow a project to proceed and enjoy a quiet 
relationship with its neighbours, the higher 
level is more beneficial for all concerned.

On occasion, the SLO can transcend 
approval when a substantial portion of the 
community and other stakeholders adopt 
the project into their collective identity. At 
this level of relationship it is not uncommon 
for the community to become advocates or 
defenders of the project since they consider 
themselves to be co-owners and emotionally 
vested in its’ future. 

It is equally important to understand 
that the SLO is not based on a single task, 
transaction, test or event; not for sale; not 
granted in writing; and not the same process 
in every case. In fact it is often highly context-
specific to the circumstances around a given 
community and exploration project.

Gaining and maintaining the SLO

For explorers, the key reason for having 
a SLO is to ensure access to land. The 
exploration stage of the mining life cycle is 
especially important because that is when first 
impressions are made. It is truly important 
that the exploration team gets things right 
from the very beginning; indeed the quality 
of the relationship built during exploration 
can affect the whole mine life cycle. A positive 
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relationship can lead to the early acquisition 
of a social licence. If that is maintained, 
it can create the tolerance and mutual 
understanding needed to deal with conflicts 
and different interests during the whole life 
of the mine. Conversely, bad relationships 
during exploration can lead to social tensions, 
conflict and to the project being shut down 
prematurely.

More than 15 years of practical experience 
and a number of in-depth studies support 
the proposition made by Thomson and Joyce 
(2008) that the normative components of the 
SLO comprise the community/stakeholder 
perceptions of the legitimacy and credibility 
of a mine or mineral exploration project 
and the presence or absence of true trust. 
These elements are acquired sequentially 
and are cumulative in building towards the 
SLO. An exploration project must be seen by 
the community as socially legitimate before 
credibility is of value in the relationship, and 
both must be in place before meaningful trust 
can develop (see Figure 1).

The terms legitimacy, credibility and 
trust emerge from the language used by 
communities to describe how they feel about 
mineral exploration and mining projects. 
The levels are how the community responds 
to the project, while the normative criteria 
are how it views the project, mostly based on 
the company’s behaviour. Although the terms 
‘legitimacy’, ‘credibility’, and ‘trust’ emerged 
from numerous conversations with mining 
communities, there is ample social science 
and management literature that supports 
these empirical findings (for example, 
Deephouse and Suchman 2008, Huff and 
Kelley 2003, Wicks et al 1999, and Milton and 
Westphal 2005).

In Figure 1, the sequence of legitimacy, 
credibility and trust is portrayed as a step-wise 
progression, in practice however, they form a 
smooth gradient of continuously improving 
quality in the relationship. It is also a hierarchy 
that can work in both directions. For example, 
if a project loses credibility, approval will be 
withdrawn and the project will fall to the 

CREDIBILITY

TRUST

LEGITIMACY

CO-OWNERSHIP

APPROVAL

REJECTION

LEGITIMACY ACCEPTANCE

Figure 1: The normative components and operative levels of the SLO

© On Common Ground Consultants Inc, 2008
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acceptance level. If a project loses legitimacy, it 
will face rejection by the community, conflict 
and the risk of being shut down.

Getting it right from the start

It is true of the mining industry that mineral 
deposits are where you find them, which 
reflects the fact that economically viable 
mineral deposits occur in relatively rare 
situations. As a result, the mining company 
has to adapt to the location of the deposit and 
engage with the people who live there and 
consider the site part of their ‘back yard’. A 
necessary first step towards gaining a SLO is 
for the explorers to have a basic understanding 
of the structure and social dynamics of the 
community. This information, which is typically 
obtained through a rapid social scoping study 
or social profile, enables the company to 
develop a strategy for constructive engagement 
with its stakeholders.

The mechanics of reaching the four levels 
of social licence and the nature of the three 
normative criteria that characterise them can 
be described as follows.

Rejection

Starting from the base, the rejection level of a 
SLO is the worst case scenario for a company. 
The project and/or company (or even mining 
as an activity) are seen as not legitimate and 
the community simply says no. It is therefore 
important for explorers to determine as early 
as possible if rejection is based on perceptions 
that can be addressed and possibly changed 
through dialogue or the situation is 
intractable and the best course of action is to 
withdraw before more funds are expended.

Legitimacy

To gain social legitimacy for a project, the 
explorers have to be able to provide an 
answer to the following sorts of questions that 
commonly exist in the community.
•	What	do	they	want,	and	what’s	in	it	for	us?	
How	will	what	they	say	they	will	do	affect	us?	
Do	they	respect	us?

•	Are	they	conforming	to	our	social,	cultural	
or	political	norms?	Have	they	followed	the	
correct	procedures	for	approaching	us?	
Will what they say they will do promote the 
general welfare of the community, according 
to	our	(the	community’s)	own	values?

•	Does	what	they	say	make	sense,	or	is	it	
confusing	or	strange?	Has	this	been	done	

anywhere	else?	Does	that	company	have	the	
capacity	to	do	what	they	say	they	could	do?

In addition, and particularly for mining 
exploration projects, the community may also 
ask questions about legal legitimacy. Do they 
have the legal permits and permission to do 
what	they	want	to	do?

Tools that lead to a company gaining 
legitimacy for a project include spreading 
awareness about the company and what 
it does, listening to community concerns, 
answering questions completely and honestly, 
and following the official and unofficial local 
norms, customs and practices. The company 
should also have legal status nationally, and 
solicit participation in planning and decision-
making in order to allay fears that the company 
is engaged in an arbitrary, uninformed, or 
high-handed development process.

Failure to engage all segments of the 
community (that is, of all ages and genders 
etc), to inform them and seek their opinions, 
is often seen as evidence of illegitimacy by 
those excluded. It is normally important to 
communicate directly with the bases and 
not rely solely on leaders. At the same time, 
following local norms and protocols requires an 
understanding of, respect for, and use of local 
social structures and decision making processes. 

The acceptance level

The community response, when it considers 
the project to be socially legitimate, is that 
they will listen to the company and consider 
its proposals. If, by the community’s own 
standards, there is no reason to doubt 
the company’s credibility, they may allow 
the project to proceed. This constitutes 
acceptance: the minimal objective for any 
exploration company.

Credibility

Credibility is the foundation of trust. A 
project or company is seen as credible when 
it follows through on promises and deals 
honestly with everyone. The company does 
not say one thing on one occasion or to 
one person and a different thing the next. 
Moreover, the company’s policies are the 
same for everyone it deals with.

Demonstrations of responsiveness and 
principled action on a number of short-
cycle initiatives identified jointly with the 
community helps build a reputation for 
credibility in the early stages of relationship 
building. By contrast, exploration teams 
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should avoid making promises to be fulfilled 
at some unknown time in the future.

An essential component of credibility is 
openness and transparency in the provision 
of information and decision making, so that 
community members understand how the 
company operates and is being consistent in 
the way it treats people.

In the process of recognising credibility, the 
community asks itself questions such as:
•	Do	they	deliver	on	their	promises?	Are	they	
living	up	to	their	responsibilities?	Are	they	
acting	on	the	concerns	we	have	raised?	Can	
we	believe	what	they	say?

•	Are	they	keeping	any	secrets?	Are	they	
avoiding contact or avoid answering certain 
questions?	Do	they	acknowledge	difficulties	
or do they often sound over-confident, 
superficial	of	false?	Are	they	telling	us	the	
truth?

To earn credibility, the company should 
make and keep short-term promises. 
This is best done by using participatory 
processes to identify community priorities 
that the company can help make real and is 
strengthened by confirming actions in the 
form of written agreements. It helps to bring 
in third parties to verify the truth of company 
statements, and to empower the community 
to be the watch-dog on the company’s 
activities (such as through community 
based environmental committees). Formal 
agreements and contracts help give 
structure, manage expectations, avoid 
misunderstandings, and define rules, roles, 
and responsibilities. Providing false or 
incomplete information or failing to deliver 
on promises will quickly destroy credibility 
and lead to questions on the legitimacy of 
the company and project. Acceptance can be 
rapidly withdrawn.

The approval level

When a company has established both 
legitimacy and credibility, a community is 
likely to grant approval of the project. The 
community regards the project favourably, is 
pleased with its presence, and the company 
has secure access to the resources it needs. 
With this quality of relationship, the 
community is generally resistant to the ‘us 
versus them’ rhetoric of anti-mining groups.

Trust

Full trust, the willingness to be vulnerable to 
the actions of another, is indicative of a very 
high quality of relationship. Communities 
that have a full level of trust in a project 
believe that the company will always act in the 
community’s best interests. Before reaching 
that level of trust, a community asks itself 
questions such as:
•	Have	they	fulfilled	their	promises	
repeatedly	and	consistently?

•	Do	they	handle	situations	in	a	way	that	
shows	they	have	our	best	interests	in	mind?

•	Did	they	treat	us	as	partners	in	the	project?
Practical experience has shown that full trust 
grows in an environment of collaboration 
and sharing of responsibilities. Explorers can 
provoke such situations by involving community 
groups in decision making and handing over 
responsibility for specific activities to the 
community so that it takes ownership of both 
the opportunities and the risks.

Trust is the much desired quality in a 
relationship that is only earned over time and 
typically emerges as the product of shared 
experiences that have positive outcomes for 
all parties. As with credibility and legitimacy, 
trust thus has to be earned and once earned, 
maintained. Trust is hard to earn, easy to lose 
and very difficult to recover once lost.

The co-ownership level

When the community sees the company as 
offering full collaboration and true trust 
has formed in the relationship, a state of 
reciprocity exists in which the community 
feels invested with a responsibility for the 
project’s success. Psychologically, both 
parties come to view it as a ‘co-ownership’ 
arrangement.

At the co-ownership level of the SLO, 
the company becomes an insider in the 
community social network. Working closely 
together, the company and community often 
develop creative solutions to problems and 
challenges.

Regrettably, very few companies have 
taken their community relations to the co-
ownership level. Many have difficulty seeing 
beyond employing simple transactions (I 
give you this, you give me that) to the much 
greater benefits obtained by establishing 
strong collaborative relationships.
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the social licence in action – the Minera 
San Cristobal case history

Figure 2 provides a graphical representation 
of the quality of the social licence for the San 
Cristobal Project over a fourteen year time 
period from 1994 to 2008. Today, San Cristobal 
is a large zinc, lead, silver mine in the southern 
Altiplano of Bolivia operated by Minera San 
Cristobal (MSC), which is 100 per cent owned 
by the Sumitomo Corporation. The quality of 
the consolidated social licence given by the two 
host communities to the project (the ore body 
is located on San Cristobal’s land) and Culpina 
K (where the water supply and tailing facility 
are situated) was estimated first using historical 
documents and the experience of persons 
who had been present throughout the life of 
the project using a basket of indicators, then 
verified through interviews with community 
members and adjustments made where 
necessary based on the perspective of the 
community members.

As illustrated in Figure 2, the quality of the 
relationship has been dynamic, changing over 
time in response to various factors, which may 
be summarised as follows:

phASE I – 1994-1998: gAInIng ThE SocIAL 
LIcEncE

•	 In	early	1994,	rights	to	the	mining	
concession are acquired by Mintec 
which, together with permission from the 
community to access the surface, establishes 
formal, legal status and ability to start work 
on the ground. The company rapidly builds 
social legitimacy with the local community 
by providing information and employment.

•	By	March	1995,	geological	indicators	of	
widespread mineralisation are identified. 
Mintec steps up a dialogue with the 
community and provides additional 
benefits. Social and environmental baseline 
studies for an environmental impact 
assessment are initiated.

Figure 2: Minera San Cristobal: the evolution of the SLO
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•	 In	early	1997,	clear	indications	of	a	very	
large mineral system are demonstrated 
through drilling. Mintec believes that a 
mine can be developed in the near future. 
Accordingly, the company begins a process 
of consultation with the community of San 
Cristobal to relocate the population away 
from the mineral deposit. Mintec empowers 
the community to manage essential 
aspects of the relocation such as selection 
of the new town site, design of houses 
and infrastructure, eligibility and benefit 
package. The community comes to feel that 
they are partners (co-owners) in the project 
– Mintec has the mineral deposit, but the 
community has given its land to make a 
mine possible. Negotiations begin with the 
sister community of Culpina K for land for 
the tailings facility.

•	 In	June	1998,	a	comprehensive	resettlement	
agreement is signed with the San Cristobal 
community. A land purchase agreement is 
reached with Culpina K. Trust reaches an 
all time high.

•	In	November	1998,	the	community	of	
San Cristobal is relocated to the new 
town site together with the colonial 
church and cemetery.

phASE II – 1999-2001: probLEmS In ThE 
rELATIonShIp

•	Through	1999,	the	women,	who	were	
largely excluded from the negotiations 
and planning for the relocation, voice 
complaints about the houses; ‘they are not 
what we wanted’. Culpina K residents start 
to think that they have made a bad deal.

•	At	the	end	of	1999,	the	project	is	sold	to	MSC.	
Trust is eroded because the company has 
failed to deliver on commitments made in the 
resettlement agreement. Further, although 
the company has obtained necessary permits 
to construct and operate a mine, there are 
now doubts as to the feasibility of the project 
and the company has drastically reduced the 
number of employees.

•	 Early	in	2001,	the	project	fails	feasibility	
because of low metal prices. MSC close 
all field operations. The communities are 
frustrated and trust is lost. Contacts between 
the company and the communities become 
infrequent. The company remains non-
compliant with the terms of the resettlement 
agreement. Credibility is lost. The project 
remains legitimate in the minds of community 
members because they want the employment 
and better future they hope it will bring.

phASE III – 2001-2004: rEgAInIng 
crEdIbILITy

•	Realising	the	need	to	stabilise	and	
strengthen their relationship with the 
community, the company initiates a 
program of assistance late in 2001, with 
employment for local people, designed to 
assist agriculture and tourism. Credibility is 
restored with delivery of the programmes.

•	A	highly	innovative	programme	to	
encourage tourism is launched in 2002. 
Culpina K becomes deeply involved, San 
Cristobal less so, because it would rather 
have the mine.

•	 In	2004,	an	upturn	in	market	conditions	
renders the project positive and MSC 
announces the start of construction. 
Credibility peaks as the communities 
welcome the construction of ‘their’ mine 
and the potential for employment during 
construction.

phASE Iv – 2004-2006: ThE chAoS oF 
conSTrUcTIon

•	 In	mid	2004,	new	management	is	installed	
to supervise construction. The new 
management has no knowledge of the 
social history of the commitments to 
the communities. Contact between the 
company and the communities breaks down 
as the company drops meetings with the 
communities that involve top management. 
The communities feel deserted and 
disenfranchised because of a perception 
that they are not being respected and 
commitments for employment and training 
are not being honoured. Credibility is lost 
almost immediately. Despite employment 
for almost all local people, social legitimacy 
quickly drains away as the communities 
feel they have been overlooked in the 
construction phase and commitments 
dating back to 1999 remain unfulfilled. 
They still believe in ‘their’ mine and mourn 
the loss of the partnership that existed at 
the time of the relocation of San Cristobal.

•	 In	October	2005,	a	contractor	opens	a	road	
though community gardens outside of the 
agreed area of construction operations. For 
the community of Culpina K this is an illegal 
act. Community relations collapse for a period 
with demonstrations and confrontation with 
the company. MSC are able to negotiate a 
letter agreement that allows work to continue 
and begin a protracted process of negotiation 
for the acquisition of additional land for mine 
infrastructure facilities. Culpina K remains at 
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a distance due to rising concerns that they will 
be adversely affected by the tailings facility.

phASE v – LATE 2006-prESEnT dAy: 
rEbUILdIng ThE rELATIonShIp

•	 In	October	2006,	the	management	comes	
to recognise the problems and risks 
created by the damaged relationship and 
takes action to improve the situation. The 
company proposes the formation of a 
community-based process for the design and 
management of community development 
programmes. This action re-legitimises the 
company as the communities see it as both 
an act of respect and an opportunity to take 
control of their own future. At the same time 
MSC begins an accelerated programme to 
comply with all prior commitments. The 
communities start to see progress and feel 
reassured. Construction ends, and training 
and full-time employment is available to 
all. Dialogue is established with Culpina 
K around management of the tailings. 
Legitimacy strengthens.

•	 In	2007,	a	management	team	is	
appointed to run the mine, replacing 
the construction team, which brings 
stability and quickly establishes a positive 
dialogue with the communities. All 
prior commitments have been met or 
are in a visible process of being met. An 
accelerated local employment programme 
is initiated. Community-based planning 
for social and economic development is 
underway. Credibility is restored.

•	MSC	responds	to	community	concerns	
regarding the management of tailings by 
forming a joint monitoring committee with 
the community. Essential infrastructure 
improvements are made in San Cristobal 
and Culpina K. Credibility is strengthened. 
As ‘co-owners’ of the mine, the communities 
make representations to the national 
government in support of the company in 
response to statements of increased taxes 
and threats of ‘nationalisation’. However, 
trust remains elusive.

•	By	late	2008,	with	the	mine	in	operation	
and the communities fully involved in the 
management of their own development 
in collaboration with MSC and local and 
regional government, there are early 
indications that trust could return to the 
relationship.

A survey of perceptions in November 2009 
revealed that the quality of the SLO had 
changed very little from the situation in late 

2008. It appears that the relationship with the 
communities in the immediate impact area 
of the San Cristobal Mine has stabilised and, 
with continued attention, the SLO can now be 
maintained at or close to the level of approval.

Challenges for exploration teams

Practical experience has shown that the 
character and culture of exploration (see 
Thomson and Joyce, 2006) leads to some 
common, recurring challenges to gaining a 
SLO.

First, the character of exploration is 
counterproductive to building relationships 
in that it is typically conducted in episodic 
campaigns with unpredictable periods of 
‘separation’ between the explorers and 
the community. This lack of continuity can 
often lead to problems in maintaining the 
relationship and hence the SLO. Exploration 
is also characterised by a high uncertainty of 
outcomes. Indeed, most exploration projects 
fail, so there is a need to plan for alternate 
outcomes (success and failure) and to have 
an exit strategy for projects that do not 
advance. However, rather than have such 
alternative plans in place, there is a persistent 
tendency for exploration teams to delay full 
engagement with stakeholders pending the 
confidence that they have made a ‘discovery’ 
or that the project is going nowhere.

Secondly, there are some very common 
mistakes that exploration teams make in 
terms of understanding the true nature of 
the relationship with communities and other 
stakeholders. It is notable that exploration 
teams frequently confuse acceptance for 
approval; cooperation for trust; and social 
credibility with technical credibility (typically 
in terms of environmental management). As a 
result, there is a tendency to over-estimate (or, 
worse, assume) the quality of the relationship 
with the community.

Furthermore, in terms of the mechanics of 
relationship building, exploration teams all 
too often:
•	 fail	to	fully	understand	the	structure	and	

social dynamics of the local community 
(something that can be revealed through a 
scoping study to identify the social profile of 
the stakeholders of an exploration project) 
and the local ‘rules of the game’ that need to 
be followed in order to gain social legitimacy;

•	 see	the	SLO	in	terms	of	a	series	of	tasks	
and transactions rather than relationship 
building;

•	under-estimate	the	time	and	effort	required	
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to gain a SLO and hence fail to allocate 
sufficient time for relationship building;

•	 undermine	their	own	credibility	by	not	
honouring commitments, failing to be 
consistent in dealings with stakeholders 
(employment and compensation for damages 
are common problem areas), failing to 
disclose all information about a project and, 
unfortunately, failing to tell the truth; and

•	 fail	to	respect	and	listen	to	the	community.
These are all challenges that can be easily 
managed by recognising that they may exist, 
taking the time to pay attention, and dealing 
with them directly.

Conclusions

Getting it right requires starting early and 
starting right to ensure that there can be success 
in gaining and maintaining a SLO. An essential 
beginning is to have sufficient knowledge of 
the community to make early positive moves, 
although basic good manners (such as asking 
permission to go onto land) are usually effective 
in making that important first impression. 
There is, however, value in conducting 
necessary due diligence in the form of basic 
information-gathering on the social structures, 
existing stakeholder relationships and both 
cultural and social norms of the communities 
closest to the area of exploration.

The most effective tools for getting it 
right are respect for all actors and listening 
to all segments of the community. Trust, 
once gained, is easily lost – but there may 
be the opportunity to recover to the level of 
credibility and so maintain a SLO. A loss of 
credibility is very hard to recover from and 
frequently leads to a loss of legitimacy and 
withdrawal of the SLO by the community.

Early investment in SLO pays off in the 
ability to weather the inevitable ups and 
downs in the relationship as exploration 
proceeds and, if there is success, helps both 
the company and the community face the 
challenges of the construction phase and the 
changes that come with a mine.
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Canada’s boreal forest region is a vast 
ecosystem that stretches from the 
Atlantic to the Pacific coasts, covering 
nearly six million square kilometres. 

It harbours an estimated 25 per cent of the 
world’s remaining intact forest and is the 
world’s largest terrestrial carbon storehouse. 
The boreal is also home to over 600 Aboriginal 
communities and is the source of 60 per cent 
of Canada’s forest industry activity and 80 per 
cent of all mining in Canada. 

The challenge for Canada is to move 
beyond the status quo and the industrial 
development versus ecological preservation 
and Aboriginal rights battles, which have been 
largely unsuccessful elsewhere in achieving 
the promise of truly sustainable development. 

In an attempt to address this challenge, the 
Boreal Forest Conservation Framework (BFCF) 
seeks to promote and achieve a balanced and 
sustainable approach that encompasses large 
scale conservation, respect for Aboriginal 
rights and responsible industrial development 
on a nationwide scale.

Established in 2003, the BFCF’s goal is 
to sustain ecological and cultural integrity 
of Canada’s boreal region in perpetuity. It 
proposes to conserve cultural, sustainable 
economic and natural values through 
conserving at least half of the boreal in large 
interconnected protected areas and advancing 
world-leading industrial development practices 
in remaining landscape. It is rooted in a 
commitment to conservation planning in 
advance of development and in the active 
involvement and leadership of Aboriginal 
nations and communities. 

The BFCF has been endorsed by a wide 
range of conservation groups, Aboriginal 
organisations and leading companies from 
energy, forestry and finance sectors, all 
of whom have established action plans 
for implementing the BFCF goals. These 

signatories to the BFCF also formed the 
cross-sector Boreal Leadership Council which 
has been in operation since 2003 and has 
expanded from 12 founding members to the 
current 22. In addition to this core group 
there are over 150 other businesses (primarily 
outdoor recreation retailers and publishers) 
who have endorsed the BFCF. 

A new organisation – the Canadian Boreal 
Initiative (CBI) –  was launched in 2002 to 
act as a coordinator, convener, catalyst and 
a contributor to the policy environment 
in which this broader boreal campaign is 
unfolding. The CBI, in combination with 
the Boreal Leadership Council (BLC), 
provides a unique and innovative platform for 
collaboration and innovation. 

The platform creates the space for a healthy 
debate on current policy and campaign issues, 
provides insights to current issues and trends 
that affect business and, as a result, helps 
reduce uncertainty and associated risks and 
costs for all involved. In practical terms it is 
a unique opportunity to explore and build 
innovation in regulations and policy to support 
this sustainability vision for the boreal region.

Examples of BLC collaboration on policy 
and regulatory initiatives 

Ontario Far North land planning and 
Mining Act reform

In 2008, the Premier of Ontario, Dalton 
McGuinty, announced the Far North 
initiative that would protect at least 50 per 
cent (~225,000 square km) of Northern 
Ontario through a regional land use planning 
process that would identify ecological, 
aboriginal and economic values. At the same 
time, in response to ongoing conflicts and 
new opportunities, the Mining Act was to 
be reformed to ensure ‘consultation and 

Alan Young
canadian boreal 

Initiative,	Ottawa

info@borealcanada.ca

strange bedfellows – 
collaborative efforts towards 
sustainable development 
regulation for Canada’s 
boreal region
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accommodation’ of Aboriginal communities 
and to integrate mineral tenures into land 
planning efforts. The premier called for a 
legislated regional planning framework to be 
developed by spring 2010. 

This initiative, which obviously builds 
on the Boreal Framework model, resulted 
in an intense commitment to cross-sector 
collaboration, in which CBI and BLC members 
were centrally engaged with government to 
flesh out the details of legislative and policy 
mechanisms to fulfil this vision. 

Mining Act reforms passed successfully 
in late 2009, with ongoing regulation 
consultations underway – the CBI is working 
with industry and Aboriginal groups to 
workshop the necessary solutions that meet 
overlapping needs. The Far North planning 
legislation was scheduled for June 2010, 
driving another round of collaboration 
and shuttle diplomacy amongst NGOs, 
First Nations and resource development 
companies to address the technical and 
political challenges. The expectation is 
that before the end of 2010 there will be 
the framework for an historic, integrated, 
sustainable vision for the North. 

Creative and collaborative solutions in the 
oil sands region

Amid all the controversy and conflicts of 
the oil sands developments, Alberta-based 
members of the BLC (including forest 
companies, energy companies, First Nations 
and conservation groups) have been working 
together to advance conservation and 
responsible land use management efforts 
in Alberta’s boreal. It started with joint 
investment in white paper on biodiversity 
offsets as a potential tool to protect ecological 
health in the context of the Alberta 
economy, and has progressed to a joint call 
on the province to commit to large scale 
conservation in the Lower Athabasca region. 

The joint BLC recommendations to Alberta 
Government, include:
•	protection	in	the	range	of	40	per	cent	to	

be achieved using a variety of conservation 
mechanisms and compensate any affected 
industries;

•	 creation	of	a	regulated	conservation	offsets	
system with cooperation from industry, First 
Nations and conservation groups that would 
be required for all Boreal development 
projects; and

•	 creation	of	more	rigorous	standards	for	
restoration of boreal lands and provision 

of incentives for industry to undertake 
restoration of historical disturbances.

The outcomes of these collaborative efforts to 
date include:
•	 the Province of Alberta referencing the 

Boreal Forest Conservation Framework 
in the Terms of Reference for the Lower 
Athabasca Regional Plan;

•	 a	Biodiversity	Offset	policy	now	being	
developed by the Government; and

•	 a	powerful	block	of	conservation,	energy	
and forest industry and First Nation all 
actively engaging in resource planning and 
policy reform with common demand set.

Quebec’s Plan Nord and Mineral Strategy 

Following on from Ontario’s example, 
Quebec Premier Jean Charest announced 
in the autumn of 2008 his commitment 
to the Plan Nord, which would see at least 
half of northern Quebec set aside from 
industrial development and the advancement 
of integrated resource development in the 
remaining landscape.

The government also released its Quebec 
Mineral Strategy which included a Mining Act 
reform that has the objectives of:
•	 creating	wealth	and	preparing	the	future	of	

the mineral sector;
•	 ensuring	environment-friendly	mineral	

development; and
•	 fostering	community-integrated	mineral	

development. 
The Plan Nord is intended to protect the 
ecological processes and biological diversity 
of the ecosystem while simultaneously 
allowing for economic growth, community 
development and Aboriginal partnerships. 
It will bring together leaders from the 
fields of conservation, business, and local 
and Aboriginal communities to create a 
process for developing the right criteria for 
sustainable development and conservation.

As an active advocate and participant in the 
design and planning process, the CBI meets 
regularly with industry, Aboriginal and NGO 
leaders to understand concerns and seek 
solutions. It has also established the Conseil 
du Nord Durable to bring leaders together to 
discuss issues and options informally outside 
of the official consultation structure. 

The Plan Nord process is bold and 
unprecedented in Quebec and is creating 
new ways of thinking about and addressing 
old problems. It is challenging all parties to 
re-think their roles and responsibilities.
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Key lessons from the Boreal Framework 
collaboration to date

•	Solving	complex	resource	management	
problems demands investment in active and 
ongoing cross-sector collaboration. It is not 
simple, linear or quick, but the outcomes 
are ultimately a lot more rewarding, 
efficient and sustainable than the 
traditional lines of battle among opponents 
in the extractive sectors.

•	There	is	a	real	hunger	for	collaboration	
and joint problem-solving throughout 
different sectors and a corresponding 
weariness with traditional fights and 
ineffective compromises. Creating ‘safe’ 
environments to explore problems and 
solutions will attract powerful and creative 
non-traditional allies. Importantly, the 
polarised and pressurised environment of 
longstanding conflict has effectively created 

this genuine appetite for resolution and 
release from deadlock.

•	Governments	desperately	need	help	
in defining solutions and in regulatory 
innovation. They are often more divided 
and fragmented internally than traditional 
resource sector opponents. Delivering 
solutions instead of presenting problems is 
often a welcome change.

•	The	best	and	most	sustainable	resource	
sector solutions are found in a deliberately 
integrated set of regulation/policy/
institution/market mechanisms. Think 
hard and holistically about obstacles and 
incentives for all parties involved.

•	Be	prepared	to	be	surprised	by	potential	
allies and the new strategies for solutions 
that arise from them. Be stubbornly open to 
different approaches.
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politically	unstable	parts	of	the	world.	More	than	half	of	the	world’s	citizens,	still	lack	access	to	energy.

The	book	covers	such	topics	as:

•	 How	the	law	can	impede	or	advance	a	shift	to	a	different	world	energy	picture

•	 Factors	that	create	the	problems	of	the	present	carbon	economy

•	 Explores	sectoral	perspectives	including	renewable	energy	sources	and	new	carbon	fuels

•	 Examine	how	particular	States	are,	could	be	or	should	adapting	legally	to	the	challenges	of	moving	

beyond	the	carbon	economy

this book will interest

Private	practitioners	and	in-house	counsel	involved	in	oil	and	gas,	power,	environmental,	mining,	water	

and/or	construction	law.	

edited by

Donald Zillman, catherine Redgwell, Yinka  

o omorogbe and Lila K Barrera-Hernandez

Price

IBA	members	£53.60

Non-members	£64.50



international Bar association

10th Floor, 1 Stephen Street

London W1T 1AT, United Kingdom

Tel: +44 (0)20 7691 6868

Fax: +44 (0)20 7691 6544

E-mail: confs@int-bar.org

Website: www.ibanet.org

a
m

P
la

 s
e
e
R

il
 

 R
e
so

u
rc

e
s 

a
n

d
 e

n
e
rg

y
  

 la
w

 C
o

n
fe

re
n

ce
 s

e
 a

si
a

23–25 February 2011  singapore

A	conference	co-presented	by	the	IBA	Section	on	Energy,	Environment,	Natural	

Resources	&	Infrastructure	Law	(SEERIL)	and	AMPLA	–	The	Resources	and	Energy	 

Law	Association	with	the	support	of	the	IBA	Asia	Pacific	Regional	Forum	

topics include:

•	 LNG	Developments	in	SE	Asia

•	 Investment	protection	mechanisms

•	 Access	to	land	-	dealing	with	landowners

•	 Tenure	systems

•	 Investing	in	energy	projects	-	the	basics

•	 Developing	Coal	Seam	Methane	Regimes	in	SE	Asia

•	 Environmental	management	systems	in	resources	and	energy	operations	-	what	are	the	requirements?

•	 Climate	change	recent	developments

Who should attend?

Private	practitioners,	in-house	counsel	and	regulators	of	all	levels	of	experience	involved	in	mining,	oil	and	

gas	law.


