
A  Deferred Prosecution 
Agreement (‘DPA’) is the 
name given in the United 
States to a negotiated 

agreement to defer prosecution for  
a defined period. A company which  
is subject to a DPA must comply with 
a prescribed set of conditions during 
the defined period. The system ena-
bles a prosecutor to impose a sanc-
tion on a corporate without the need 
to resort to a formal criminal prosecu-
tion or a civil enforcement action. The 
advantage of this to the corporate is 
the avoidance of the cost and stigma 
attached to a protracted investigation 
followed by criminal proceedings, and 
the undesirable consequences which 
might flow from this, for example, 
debarment from public contracts. 
 
DPAs have for some time been  
an established procedure in the  
US. In recent times, their use by  
the Department of Justice (‘DOJ’)  
has increased and they contribute,  
in particular, to the ever increasing 
enforcement of the US Foreign Cor-
rupt Practices Act. The US Securities 
and Exchange Commission is now 
also beginning to make use of DPAs. 
 
In the light of the success of DPAs  
in the US, the UK’s Solicitor General, 
Edward Garnier QC, firmly supports 
implementing such a system in the 
UK. Mr Garnier has been involved  
for some months in informal         
consultations and a period of        
public consultation is due to be     
completed in August 2012.  
 
Notwithstanding the Solicitor Gen-
eral’s enthusiasm for the procedure, 
there are a number of important    
issues that need to be addressed 
before DPAs could be used in the 
UK. This article gives a broad over-
view of the proposed DPA system 
and the issues which are the source 
of an increasingly lively debate here 
in the UK. 
 
 
How DPAs work: the US 
example 
 
To understand how DPAs might work 
in the UK, it is useful to understand 
the US model. In basic terms, the 
procedure is as follows: 
 

 the regulator agrees not to       
pursue criminal proceedings or 
civil enforcement action, provided 
the corporate complies with the 
agreed conditions; 

 
 the corporate agrees to comply 

with a number of specified condi-
tions which may include: admis-
sion of some specific wrongdoing; 
payment of a significant financial 
penalty; payment of restitution; 
taking remedial measures, such 
as implementing or improving       
a compliance programme; and   
submission to a corporate      
monitorship; 

 
 such an agreement is subject to 

ratification by a judge, who may 
accept or reject it, but in general 
has no discretion to modify its 
terms (an agreed statement of 
facts will have been filed with the 
Court); 

 
 if, within a specified period 

(usually two to three years),      
the corporate complies fully with 
the terms of the agreement, the 
regulator will withdraw the charge. 
In the event of a breach, there are 
various options open to the prose-
cutor, including agreeing to extend 
time for compliance, or revoking 
the agreement and pursuing crimi-
nal charges. 

 
Many factors influence a prosecutor’s 
decision to enter into a DPA,           
including:  
 
 the seriousness and extent of the 

wrongdoing; 
 
 whether the corporate has given 

candid and timely disclosure; 
 
 the level of cooperation with the 

prosecutor; and  
 
 the likely impact of prosecution 

and enforcement on employees, 
investors and the public.   

 
 
Civil Recovery Orders in the 
UK 
 
The nearest equivalent to a DPA in 
the UK is a Civil Recovery Order 
(‘CRO’). 
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Part 5 of the Proceeds of Crime Act 
2002 (‘POCA’) enables enforcement 
authorities to recover, in civil proceed-
ings before the High Court, property 
which is, or represents, that obtained 
through ‘unlawful conduct’.  Guidance 
issued by the Attorney-General sug-
gests that such Orders may be used 
in circumstances where: 
 
 it is not feasible to 

secure a conviction;  
 
 a conviction is     

obtained but no 
confiscation order  
is made; or 

 
 a relevant authority 

is of the view that 
the public interest  
is better served by 
using this power. 

 
In recent times, the 
UK’s Serious Fraud 
Office (‘SFO’) has 
made use of this power 
in a number of high 
profile cases. By way  
of example: 
 
 In April 2011,    

the SFO agreed a 
CRO with DePuy 
International Lim-
ited, pursuant to 
which the compa-
ny agreed to pay 
£4.829 million, 
plus prosecution 
costs, in recogni-
tion of unlawful 
conduct relating   
to the sale of       
orthopaedic       
products in 
Greece between 
1998 and 2006. 

 
 In January 2012, 

Mabey Engineer-
ing (Holdings)    
Ltd agreed to      
pay more than 
£130,000 in recognition of     
sums it received through share 
dividends derived from contracts 
won through unlawful conduct. 
Mabey Engineering (Holdings) 
Ltd is the parent company of 
Mabey and Johnson Ltd, which 

was convicted of corruption in 
September 2009. 

 
The recently retired Director of  
the SFO, Richard Alderman, and  
his successor, David Green QC,  
have expressed their support for     
the introduction of DPAs in the UK, 
seeing considerable scope for their 
use in relation to SFO investigations. 

This is not sur-
prising, given 
that enforcement 
of the UK Bribery 
Act by the SFO 
is becoming  
a pressing  
concern.  
 
In March 2012, 
the Organisation 
for Economic  
Co-operation 
and Develop-
ment (‘OECD’) 
released its 
Phase 3 report 
on the UK’s  
implementation 
of the OECD  
Anti-Bribery  
convention.        
It urged the     
UK to improve   
its enforcement 
record and  
expressed con-
cern about the 
increasing use  
of CROs, which 
are regarded  
by the OECD    
as lacking trans-
parency and judi-
cial oversight.  
 
The use of 
CROs has also 
been criticised 
by the judiciary 
in the UK. Nota-
bly, Lord Justice 
Thomas made 
the observation 
during the Inno-

spec case (2010 prosecution of Inno-
spec Ltd  for bribery offences) that it 
will “rarely be appropriate for criminal 
conduct by a company to be dealt  
with by means of a civil recovery or-
der”. In that case, the SFO was criti-
cised for essentially presenting the 
Court with a ‘fait accompli’ on sen-
tencing, a role which remains  

jealously guarded by the judiciary.   
 
In the light of the comments of Lord 
Justice Thomas, corporations may  
be less inclined to self-disclose their 
wrong doing or to be cooperative with 
a prosecutor if there is such uncertain-
ty as to outcome.   
 
 
Why should DPA’s be  
introduced in the UK? 
 
The introduction of DPAs in the UK 
would resolve a number of the con-
cerns with the existing enforcement 
mechanisms in the UK. In particular 
DPAs would provide the following: 
 
 a further tool for facilitating the 

disposal of cases without the cost 
and delay associated with their 
investigation and prosecution; 

 
 a monitored remedy which, while 

punishing a company, would avoid 
the risk of permanent detriment    
to the business and its employees 
and would provide potential for     
a permanent positive change in 
the organisation’s culture; 

 
 the avoidance of debarment     

under EU procurement regula-
tions, which could have a cata-
strophic and disproportionate    
effect on a business; and  

 
 the provision of greater certainty  

of outcome, thus providing a   
greater incentive to self report. 

 
 
The ‘preferred model’ 
 
The Solicitor General’s ‘preferred 
model’ to be put before Parliament 
runs along the following lines: 
 
Potential case is identified: This     
is done via the prosecutor’s own     
investigations, self-referral, whistle-
blowing, etc. 
 
Preliminary investigation: This 
would be based, so far as possible,   
on an organisation’s own internal   
investigation and cooperation with   
the prosecutor. 
 

(Continued on page 5) 
 

 
“It makes sense for 

the UK system  

of dealing with  

corporate criminal 

liability to include a 

statute-based DPA 

procedure which 

allows a corporate 

to be dealt with  

administratively, 

rather than via the 

criminal court  
process. The  

procedure will  

provide a much 

needed middle 

ground for  

companies faced 

with the decision of 

doing either nothing 

and risk being  

prosecuted, or self-

reporting without 

any certainty of 
outcome.” 
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Diagram of the ‘preferred model’ 

Whistleblowing Prosecutor’s  
investigation 

Self-referral Media interest 

Identification of potential 
case 

Preliminary investigation and decision by prosecutor as to 
whether case is suitable for a DPA 

NOT SUITABLE 

SUITABLE 

Preliminary hearing in Chambers to 
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DPA terms and details of court  
hearings published 

NO AGREEMENT 

Traditional procedures  
apply including civil  

sanctions and criminal 
prosecution 

Prosecutor discusses with company 
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Parties agree a DPA package in  
principle 

New facts or  
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parties are unable to reach 
agreement 

Charges dropped at end of DPA  
period 
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Prosecutor decides whether     
case is suitable for a DPA: If       
the prosecutor decides in favour of    
a DPA, the prosecutor enters into   
detailed discussions with company 
on facts and terms of agreement. 
 
Preliminary hearing in chambers: 
(i.e. not in public). This is to take 
place before a judge who is invited   
to approve the use in principle of      
a DPA together with some of the 
contents of the draft agreement,   
including the penalty range. 
 
Parties reach agreement in      
principle: A DPA Package is agreed 
which includes: 
 
 a statement of facts; 
 
 the charges to be deferred; 
 
 apportionment of charges with 

other jurisdictions concerned; 
 
 amount of the penalty; and 
 
 the conditions. 
 
Second hearing in chambers:      
At this hearing, the judge is invited   
to approve the ‘DPA Package’ and   
determine the final penalty. 
 
Disposal hearing in open court:   
At this, the judge: 
 
 adjourns charge ‘sine die’ (i.e. 

without fixing a further hearing) 
subject to terms of DPA; 

 
 approves content of signed 

DPA; and  
 
 approves any apportionment 

with other jurisdictions. 
 
DPA terms are published: This is 
done together with details of court 
hearings. 
 
Once a DPA has been agreed and 
endorsed by the Court, if new facts 
or circumstances arise, it will be 
open to the parties to agree on a 
variation of the terms of the DPA, 
subject to approval by preferably   
the same judge at a hearing in    
open court. 
 
If new facts or circumstances arise  

or a breach is identified about  
which the parties are unable to reach 
agreement, the prosecutor will bring 
Crown Court proceedings. 
 
At a hearing in open court, preferably 
the same judge will determine the 
matter and will have the option of 
either amending or terminating the 
DPA, or imposing additional sanc-
tions. 
 
In the event of a DPA being terminat-
ed, the Prosecutor will have the op-
tion of reviving the substantive pros-
ecution or discontinuing the matter.  
 
It will be open to either party to ap-
peal to the Court of Appeal a deter-
mination reached in breach proceed-
ings.  
 
At the successful conclusion of  
a DPA period, the prosecution will  
formally offer no evidence, resulting 
in all charges being dropped. 
 
 
DPAs in practice: the devil 
is in the detail 
 
At first blush, the proposed model 
appears reasonably straightforward. 
However, there are a number of key 
issues that will need to be addressed 
before the system can be implement-
ed with the confidence of the corpo-
rate community and the public at 
large.  Some of the most pressing 
questions are: 
 
 What principles will guide the 

suitability of a case for a DPA? 
 
 On what basis will the ‘penalty’ 

aspect of a DPA be deter-
mined? 

 
 What will be the judicial appetite 

in the UK for such a system? 
 
 What will the public perception 

be?  
 
 How can the system be de-

signed to encourage companies 
to make good wrongdoing, with-
out giving the public the impres-
sion that the company is paying 
its way out of a conviction? 

 
 How may ‘global’ settlement of 

a case be achieved, given that 
a DPA in the UK may not offer  

a guarantee against prosecu-
tion in another jurisdiction?; 

 
 To what extent can material 

disclosed by a company during 
DPA discussions (e.g. internal 
reports) be used in the prosecu-
tion of individuals?; 

 
 Will there be immunity for    

individuals who assist in the 
company investigation?; and 

 
 How can the undesirability of    

a company being prepared to 
‘sign up’ to a DPA before the 
regulator has obtained sufficient 
evidence to press charges be 
avoided? 

 
 
Conclusion  
 
It makes sense for the UK system  
of dealing with corporate criminal 
liability to include a statute-based 
DPA procedure which allows a cor-
porate to be dealt with administra-
tively, rather than via the criminal 
court process. The procedure will 
provide a much needed middle 
ground for companies faced with  
the decision of doing either nothing 
and risk being prosecuted, or self-
reporting without any certainty of 
outcome. Punitive and remedial 
sanctions would be imposed in  
a cost effective manner for all  
concerned and sustainable positive 
changes in corporate culture would 
be encouraged.  
 
It is equally important that these  
cases are disposed of in a manner 
which has the confidence of  
the public. The key to this is the  
involvement of the judiciary at an 
early stage, together with complete 
transparency. 
 
 
 
 
 
 

Vivian Robinson QC and 
Rose Parlane 

McGuireWoods London LLP 
RParlane@mcguirewoods.com 

VRobinson@mcguirewoods.com 

 
   

(Continued from page 3) 

VOLUME 1,  ISSUE 3 Pwww.pdpjourna ls .com  COMPLIANCE & RISK  

 

http://www.pdpjournals.com



