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International trade and competition are two fields of law generally 
perceived as distinct. Competition practitioners are seldom aware 
of the impact that international trade law has on their discipline; 
and the reverse is equally true. As the world grows smaller, how-
ever, and as a growing number of countries adopt comprehensive 
competition legislation, interactions between trade and competition 
laws are becoming more common and more relevant to global eco-
nomic operators. It is essential, therefore, that firms understand how 
competition and trade rules impact upon their business and, more 
importantly, how those two disciplines can complement each other 
and provide opportunities when designing business strategies. 

The purpose of this chapter is to briefly introduce international 
trade law, and the type of interactions than can exist with compe-
tition law, before examining more closely one specific field where 
this interaction is likely to play an increasingly important role in 
the future: climate change policies. In this respect, we focus our 
analysis on two issues: access to low carbon technologies, and the 
implementation of the EU Emission Trading Schemes (ETS).

International trade law v competition law
International trade law is the set of internationally agreed multilat-
eral rules aimed at increasing market access for goods and services 
through the reduction of trade barriers. The main source of inter-
national trade law today is the World Trade Organization (WTO) 
Agreement, concluded in 1994 following the Uruguay Round of 
negotiations. 

The WTO Agreement incorporates the previously existing Gen-
eral Agreement on Trade and Tariff (GATT), which was concluded 
in 1947, in addition to clarifying and supplementing the GATT 
with a number of additional understandings and agreements. It 
also incorporates the new General Agreement on Trade in Services 
(GATS), the Trade-Related Aspects of Intellectual Property Rights 
Agreement (TRIPS) as well as a Dispute Settlement Understand-
ing (DSU) creating a binding dispute settlement mechanism. The 
WTO aimed to, and largely achieved, increase market access by 
significantly lowering tariffs on goods, for a much larger number of 
countries than the GATT had achieved, and by introducing a liber-
alisation process for trade in services. The introduction of the DSU 
also means that any WTO member (ie, one of the 153 countries 
that have signed accession treaties to join the WTO) who feels that 
another member does not fulfil its obligations can seek to bring the 
issue before a WTO panel. Such panels can, and do, decide disputes 
between WTO members, and can open the right for the prevailing 
country to retaliatory measures against the defeated country.

The WTO also regulates, albeit under strict disciplines, the 
granting of subsidies, and authorises the imposition of unilateral 
trade defence measures.1 Trade defence measures imposed by WTO 
members against imports from other members must comply with 
WTO provisions. As a result, national trade defence legislation 
largely mirrors the WTO texts.

Competition law, on the other hand, primarily deals with pri-
vate behaviour in the pursuit of economic efficiency and consumer 

welfare. In the EU, competition law also deals with the behaviour 
of EU member states; the EU adopted a set of rules governing the 
granting of state aids by EU member states, the purpose of which is 
to ensure that public interventions do not distort competition and 
intra-community trade. 

Unlike the WTO for international trade law, there is no set 
of internationally agreed rules and international institutions that 
impose a binding discipline in the field of competition.2 Each coun-
try is free to set its own rules targeting the anti-competitive behav-
iour of private actors on its market. 

This freedom in the field of competition law is not boundless, 
however, and countries that are also a member of the WTO can-
not, through the implementation of national competition law, go 
against the commitments to open their markets to the products and 
services of other WTO members on a non-discriminatory basis, 
which they have made under the WTO. In the EU, the state aid 
rules – which are enforced in EU member states under the scrutiny 
of the EU Commission – must also comply with the WTO rules 
governing the granting of subsidies.

When the paths of competition and trade law cross
International trade interacts with all three main disciplines of 
competition law: antitrust/anti-monopoly, mergers and acquisition 
(M&A) and, in the EU, state aid. On the other hand, competition 
law arguments have made their way to WTO panels and been con-
sidered in trade defence investigations. 

Competition issues have been central in at least two WTO pan-
els. In Mexico – Telecoms,3 the US successfully claimed before a 
WTO panel that, amongst other things, Mexico failed to maintain 
measures to prevent Telmex (the former monopoly supplier) from 
engaging in anti-competitive practices. In Kodak-Fuji, however, the 
US was not able to demonstrate that Japanese distribution rules 
restricted the market for films in Japan in a way that nullified or 
impaired benefits accrued by it from WTO Agreements.4 

Similarly, trade rules have also made their way into the com-
petition world through, for example, merger control. In 2003, the 
German Competition Authority approved Ajinomoto’s acquisition 
of the French firm Orsan SA,5 subject to certain trade law related 
conditions. These conditions6 prevented the merged entity from 
approaching the Commission in order to extend existing anti- 
dumping duties in place at the time or from participating in a 
request for the imposition of new anti-dumping duties.7 

The abuse of trade defence instruments has also been found, 
in several instances, to amount to anti-competitive practices.8 For 
instance, as early as 1982, the European producers of polypropylene 
(PP) film were successful in restricting imports of PP film from Japan 
through an undertaking after anti-dumping actions. The same PP 
producers, however, were subject to an anti-cartel judgment covering 
the same period of the anti-dumping investigation.9

Similarly, at the end of the 1980s, the three-largest US producers 
of ferrosilicon entered into a price-fixing cartel in the US and Europe, 
where they also dominated production of this product. In order to 
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address mounting competition from Asian and South American pro-
ducers, they later lodged an anti-dumping complaint and obtained 
the imposition of duties against all the investigated sources. The 
cartel was only discovered in 1996, some six years after anti-dump-
ing duties against non-cartel producers were in place.10 In August 
1999, the US International Trade Commission (which is responsi-
ble for anti-dumping investigations) finally recognised that the anti- 
dumping measures had been taken under ‘the erroneous belief that 
the US ferrosilicon market was competitive and price sensitive’11 
and revoked them.

A third example of the abuse of trade defence instruments con-
cerns an anti-subsidy investigation. In 1998, countervailing duties12 
were imposed on imports into the EU of stainless steel bars from 
India despite the EU Commission having found a violation of arti-
cle 65 ECSC13 by producers of stainless steel flat products. This 
decision was, however, overturned by the Court of First Instance 
in a judgment of September 2001. In Mukand,14 the applicants 
successfully obtained the annulment of countervailing duties on 
stainless steel bars, and this set a landmark precedent in the linkage 
between international trade law and antitrust law. This remains 
the only example of annulment of countervailing duties on such 
grounds.

More recently, Chinese exporters claimed in an anti- 
dumping investigation against imports of candles that a cartel formed 
by producers of the upstream product (paraffin wax) was largely 
responsible for the injury suffered by Community candle produc-
ers that had been attributed to the dumped imports.15 Under anti- 
dumping rules, a duty is typically imposed to offset dumping that is 
found to be causing injury to the domestic producers.16 In the EU, 
in assessing injury, the Commission looks at a number of factors 
including domestic sales and prices, profitability and investments. 
Furthermore, injury margins are commonly csalculated based on 
the price that could have been achieved had it not been for the 
dumped imports and not on the actual price charged by commu-
nity producers. If raw material prices are higher in the importing 
country than in the exporting country, this will have an impact on 
the price of the domestic product and, consequently, on the injury 
analysis and margin. Although in the candles anti-dumping inves-
tigation the EU Commission decided that, based on the specific 
circumstances of the case, the cartel did not have a considerable 
impact on the injury that the domestic producers of candles were 
experiencing, the situation could have been otherwise.17 

Trade law, competition law and climate change policies
We will conclude our chapter with an analysis of an area which 
demonstrates an increasing interaction between competition and 
trade laws: the climate change policies being discussed and imple-
mented by governments around the world.

access to low carbon technology
An increasingly important area of interaction is the potential use 
of exceptions under TRIPS, which limit the rights of patent hold-
ers in low carbon technology. This is expected to be of increasing 
interest to those developing countries whose industries hold few 
patents in key environmental technologies (including low carbon 
technology).

TRIPS introduced intellectual property into the GATT/WTO 
forum. It requires, among other things, WTO members to provide 
for a minimum level of protection of copyright, industrial designs, 
patents and trademarks. Articles 30 and 31 of TRIPS authorise 
WTO members to make an exception to the protection afforded 

to patent holders, under the conditions set out in the respective 
provisions.

Under article 30 of TRIPS, WTO members may provide lim-
ited exceptions to a patent ‘provided that such exceptions do not 
unreasonably conflict with a normal exploitation of the patent and 
do not unreasonably prejudice the legitimate interests of the patent 
owner, taking account of the legitimate interests of third parties’. 
More importantly, as far as the use of patented technology in devel-
oping countries is concerned, article 31 of TRIPS authorises the 
granting of compulsory licences to a third party without the con-
sent of the patent holder. It does not define the grounds on which 
countries may allow non-voluntary licences, but rather imposes a 
number of conditions that must be met in order for such compul-
sory licensing to take place. 

Countries such as Brazil and India have already indicated that 
they utilise compulsory licensing for green technologies. The focus 
of the debate is, however, far from pitching developed against 
developing countries. Chinese companies, for example, today hold 
a large part of the patent protected solar and fuel-cell technol-
ogy.18

Developing countries contemplating the use of articles 30 and 
31 of TRIPS for green technology will no doubt take comfort in the 
fact that TRIPS specifically states that ‘the protection of intellectual 
property rights should contribute to the promotion of technologi-
cal innovation and to the transfer and dissemination of technology, 
to the mutual advantage of producers and users of technological 
knowledge and in a manner conducive to social and economic wel-
fare [...]’.

International non-governmental organisations have been call-
ing for the complete removal of patents on low-carbon technology 
and advocate the amendment of TRIPS so that developing coun-
tries would be able to exclude green technologies from patentabil-
ity.19 This issue is likely to be one of the more fiercely debated topics 
at the UN Copenhagen meeting in December 2009. Indeed, until 
a definitive solution is found to this problem, which may result 
in the possible amendment of the existing WTO rules, develop-
ing countries (with the possible exception of China) are likely to 
increasingly test the scope and limit of the exceptions to patent law 
that articles 30 and 31 of TRIPS currently allow. 

Finally, it should be noted that article 40 of TRIPS allows a 
WTO member to impose measures to prevent and control licens-
ing practices that restrain competition and which may impede  
the transfer of technology. This provision gives WTO members 
discretion to determine which practices are anti-competitive and  
to enforce national competition laws on intellectual property 
rights, while also requiring measures that are used to tackle anti-
competitive behaviour be consistent with the rules of TRIPS and 
be ‘appropriate’. 

In parallel with the relevant provisions of international trade 
law, competition law is also certain to play a significant part in the 
debate over the IP enforcement and protection of new, green tech-
nology. There is a considerable body of EC jurisprudence which pro-
vides for the enforcement of compulsory licensing to the detriment 
of patent-holders on the basis of preventing harm to competition. 
The European Commission’s decision-making practice has seen a 
steady lowering of the standard at which compulsory licensing will 
be required, from arguments based on the doctrine of essential 
facilities (eg, IMS Health)20 to claims for improved interoperability 
between a market leader and competitors (eg, Microsoft).21 Com-
petition authorities have focused not only on patent enforcement 
per se, but also actions by patent-holders before patent authorities, 
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such as Astra Zeneca,22 interaction with and in standard-setting 
bodies, such as Rambus,23 and also dealings between players in 
the market even at the research and development phase, such as in 
Commission’s investigations in the pharmaceutical sector.24

The principles developed in case law have also been codified 
in the Commission’s Guidelines on Horizontal Agreements,25 and 
the Technology Transfer Block Exemption.26 There may also be 
further developments in this area following the recent conclusion of 
the Commission’s inquiry into the pharmaceutical sector,27 which 
called for faster and more effective entry into the market of generic 
drugs, and measures to curb the use of anticompetitive patent strat-
egies (such as patent clusters, vexatious litigation, cross-licensing 
and reverse payments). 

In each case, we would not exclude the possibility that those 
who argue for the free dissemination of innovative eco-efficient 
technologies might seek to rely on some or all of these precedents 
from competition law. The practices that have emerged from Euro-
pean and national competition regimes could be applied in an inter-
national context, with or without further reference to arguments 
under TRIPS, as described above.

This example serves to show how trade law and competition 
law can apply simultaneously to the same issues, and how they will 
often – but not always – pursue complementary objectives from the 
starting point of different legal bases. 

Carbon emission trading schemes
Another contentious area where international trade and competi-
tion law interact over climate change is with respect to measures 
aimed at curbing carbon emissions. 

In this context, in January 2008 the EU enacted an energy 
and climate change package setting policy measures relating to 
renewable energy and emissions trading which aims to meet the 
European targets28 of a 20 per cent reduction in greenhouse gases 
emissions, a 20 per cent share of renewable energy in total EU 
energy consumption by 2020, and of generally improving energy 
efficiency in the EU. 

The ETS is an important part of this package. The ETS is usu-
ally described as a ‘cap and trade’ system, that is, a system that 
caps the overall level of emissions allowed but, within that limit, 
allows participants in the system to buy and sell allowances as they 
require. Under the current system, member states draw up national 
allocation plans for each trading period under the scheme which 
determine their total level of ETS emissions and how many emis-
sion allowances each installation in their country will receive.

In a Directive published in June 2009,29 the EU laid out the 
framework for the third phase of the ETS. This Directive estab-
lishes a single EU-wide cap, which will be imposed on the number 
of emission allowances (decreasing along a linear trend line beyond 
the end of the third trading period) and is in contrast to the 27 
national caps that currently exist under the national allocation 
plans. It introduces, from the start of 2013, the auctioning of emis-
sions allowances, which are currently given free of charge. 

The legislation also provides for free emissions allowances to 
those manufacturing industries exposed to a significant risk of car-
bon leakage. These industries may also be eligible to receive aid in 
accordance with European Community guidelines on state aid for 
environmental protection – the Directive makes specific provision 
for the grant of state aid to sectors at high risk from carbon leak-
age.30 Nevertheless, despite these provisions and the creation of a 
basis for state aid as a response to carbon leakage, beneficiaries 
of such aid would still be advised to carefully self-assess whether 

the funding (or other support) they receive is compatible with the 
wider state aid framework. It is by no means unlikely that their 
competitors, if they do not or cannot receive equivalent financial 
assistance, may seek to challenge the state aid under articles 87 
and 88 EC. These competitors could also consider lobbying for the 
introduction of equivalent aid schemes in their own countries.

Whether these state aids comply with the EU state aid rules is 
one issue. Whether they comply with the WTO rules governing the 
granting of subsidies is another.31 Indeed, even if they are granted 
in compliance with relevant EU legislation, EU state aid must also 
comply with WTO provisions, and if it does not the EU may be 
found to be in breach of its WTO obligations. 

As with the EU state aid rules, the WTO imposes limitations 
on the use of subsidies by WTO members, and a breach of these 
limitations can provide a right for the aggrieved member to take 
unilateral trade action in order to offset the injury caused by the 
subsidisation. 

Subsidies under the WTO rules are financial contributions 
made by governments (or any public or private body entrusted or 
directed to carry out public functions) such as, among others, direct 
transfer of funds and forgoing revenue that is due or uncollected 
and that confers a benefit on the recipient. Subsidies contingent 
upon export or upon the use of local content are illegal and pro-
hibited per se. Other subsidies become problematic if they are spe-
cific to a company or industry in the country of export and cause 
injury to the industry manufacturing the like product in the coun-
try where the products are imported. Faced with such subsidies, 
a WTO member can have recourse to a WTO dispute settlement 
panel, or unilaterally launch its own investigation and ultimately 
charge countervailing duties on the subsidised imports.

The EU ETS will no doubt be scrutinised by the EU’s trade part-
ners under the WTO rules. Potentially problematic areas could be, 
for instance, the extent to which the EU ETS allows for the granting 
of free allowances to selected companies within the context of a 
broader auctioning system or financial measures in relation to the 
EU ETS that favour certain sectors. In order to avoid countervail-
ing measures or facing a dispute within the WTO, or both, due care 
should be had to the designing emissions provisions that ensure 
compliance not only with European state aid rules, but also with 
WTO rules on subsidies.

Similar issues will also be raised if (or when) certain WTO  
members introduce border tax adjustments (BTAs) to protect 
domestic industry from competition with importers from coun-
tries with less restrictive emissions legislation. Such measures are 
already being developed in the United States, and are being contem-
plated in the EU by, among others, France and Germany, to level 
the playing field between operators in more and less environmen-
tally conscious countries.

BTAs introduced on the basis of carbon emissions – for 
instance, as a response to another country’s state aid support to 
domestic industry – would have to pass the scrutiny of the WTO. 
One significant concern will be the risk that, if one major economy 
introduces some form of carbon border tax, this could trigger a 
form of ‘tariff war’ as other countries follow suit and impose their 
own, similar initiatives.

***

When designing businesses strategies, global economic operators 
need to consider the full range of legal areas that will affect their 
activities. Firms have the opportunity to gain from a better under-
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standing of how trade and competition impact their business. We 
reviewed in this paper a number of instances where such interac-
tions take place, with a particular focus on the area of climate 
change.
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