








European Business Law Update

(Licence to Drive a Bank, continued)

The Walker Report in the UK

A clearer picture is emerging of the likely regime for
strengthened governance, and reform of remuneration
practices, within banks and other financial institutions (BOFI).
Sir David Walker was asked to produce recommendations

in the UK on these matters, and recently issued a draft for
consultation.

e Board Functionality and Non-executive Directors
(BOFI NEDs) — The appointment, time commitment,
training, experience and evaluation of BOFI NEDs
are all covered to encourage greater challenge in the
boardroom. A controversial aspect is annual re-election
for BOFI chairmen. Prospective NEDs of economically key
institutions will be subject to interview by the FSA, and
will, in effect, need an enhanced licence.

e Shareholders: Communication and Engagement —
Institutional shareholders will be encouraged to play a
more active role as owners of BOFls. They will be required
to disclose their voting record and their commitment to
active stewardship, and may even be questioned by the
FSA on major share disposals.

e Governance of Risk — BOFIs should have a risk
committee, separate from the audit committee, with the
power to challenge major transactions and draw upon
external advice, as well as the duty to report separately to
shareholders.

e Pay and Bonuses — An enhanced remuneration committee
role in BOFIs should cover the remuneration of all
highly paid executives, whether or not board members,
with anonymous disclosure. At least half of long-term
bonuses should be deferred for three years, with half of
that not paid for five years, and all highly paid executives
should have a shareholding equal to one year’s total pay.
Remuneration consultants should form a professional
body and adhere to a code of conduct.

When and how will these proposals be implemented?

The UK’s Combined Code on Corporate Governance, which
forms a model for many others, will be revised by December,
and the final rules for BOFIs will be included then to take
effect in mid-2010. Some of the proposals on remuneration
will take effect next January as part of the implementation by
the FSC of its own plan for aligning remuneration in financial
services with effective risk management.

Comment

The proposals may be diluted for fear of an exodus by star
bankers from the UK. Already the now 70% publicly owned
Royal Bank of Scotland has lost 700 top traders to rivals and
ironically the civil servant heading the UK’s public investment
in banks has quit to earn more in the private sector.
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t is becoming increasingly important for companies
operating internationally to be aware of the reporting
obligations for their employees who travel around the
world for the purposes of their work. In many cases, double
taxation treaty relief will apply and there will be no actual tax
for the employee to pay, but employers may still be caught by
strict reporting and withholding tax requirements that must
be observed. One arrangement in place in the UK, known as
Appendix 4, has been amended.

Generally an employer has to operate under strict Pay As You
Earn (PAYE) regulations for employees who are in the UK on
business. Appendix 4 of HM Revenue & Customs (HMRC)
Employment Manual was recently modified to allow a sensible
relaxation of this rule, in certain circumstances, for employees
working in the UK on short-term contracts.

Circumstances include: (1) the employee is a resident in a
country where the UK has a double taxation arrangement in
place; (2) the employee came to work for a UK branch of an
overseas company; and (3) the employee was expected to be in
the UK for 183 days or less in any 12-month period, but only
when the UK company will not ultimately bear the cost of the
employee’s remuneration. It can then be agreed with HMRC that
PAYE will not need to be operated in the UK.

One of the most important considerations for employers
agreeing to Appendix 4-type arrangements with HMRC, is the
actual number of days their employees will spend in the UK.
Previously, the 183 days were calculated on the basis that a
partial day spent in the UK was a partial day. So, if an employee
spent six hours in the UK on one day, and six hours in the UK
on four other days, this would only count as 24 hours total, or
one whole day. This rule was revised 6 April 2009 to state that if
an employee spends only six hours in the UK, it counts as one
whole “physical day of presence,” not a partial day.

Therefore, it is important for companies who send employees
to the UK for short-term business visits to ensure that those
employees are aware of the new method of counting “physical
presence” days in the UK. Some companies have introduced
“electronic tagging” systems whereby an employee will be
notified when they near the 183-day limit. Sophisticated systems
like this will become increasingly important to businesses that
need to maintain accurate records of where their employees are
spending time. A more cost effective method places the burden
of keeping count of days spent in the UK on the employees
themselves, or on those who book the plane tickets, or organise
the diaries of peripatetic employees.
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