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Rotating Japanese Staffing Positions
By Marshall Beil and Mary E.H. Yoost

Can a Japanese company reserve key positions in its U.S.
operations for rotating Japanese staff without running
afoul of American laws prohibiting discrimination in the
workplace? Just last month, a former employee of a major
Japanese trading company who claims he was denied a
promotion to an executive position allegedly reserved for
Japanese nationals, filed a class action lawsuit in Federal
court in New York challenging the practice. Many courts
have considered this issue over the years, and the law
generally supports the practice, but the case law is not
uniform and the law remains unsettled. Although how
this new case is decided could have far reaching affects,
for now the answer to the question is a qualified yes:

the practice of using rotational staff for senior executive
positions is generally protected if a company is careful in
structuring its staffing procedures.

The 1953 Treaty of Friendship, Commerce and Navigation
between Japan and the United States (FCN Treaty) allows
Japanese companies to make U.S. employment decisions
based on citizenship, but the tension between the treaty
and U.S. employment laws (most of which were enacted
after the treaty was signed) has never been fully resolved.
This article will highlight the important issues to be aware of
when dealing with rotational staff.

The FCN Treaty, despite the initial opposition of the
Japanese negotiators, includes a provision in Article VIII
allowing Japanese companies operating in the U.S. to make
employment decisions based on citizenship. This allows
Japan-based companies to place Japanese citizens in the
United States without regard to anti-discrimination laws.
The problem is that most Japanese companies operate in
the U.S. through U.S. subsidiaries and not directly. Are
the subsidiaries covered by the treaty; and can Japanese
nationals be rotated into key positions at a U.S. subsidiary
as if the subsidiary were the Japanese parent?

The U.S. Supreme Court avoided ruling on the issue in a
1982 case against Sumitomo. Several U.S. courts, however,
have squarely held that a U.S. domestic corporation wholly
owned by a Japanese corporation may assert the parent
company’s rights under the FCN Treaty to shield rotating
staff positions from the U.S. employment laws prohibiting
discrimination, provided the employment decisions
concerning Japanese nationals are made or dictated by the
Japanese parent. The leading case is Fortino v. Quasar, 950
F.2d 389 (7th Cir. 1991), which has also been followed by
one other Circuit Court of Appeals, Papaila v. Uniden Am.
Corp., 51 F.3d 54 (5th Cir. 1995), and lower courts in other
areas of the country.

HIAS NBE(E B O idiin i

R—=Yy) E— VRO — A — - TAF -1 —Ab

HARDMPBEX, TG TOZERE AU T KEOFERISGER ST H
ANEEEZKENOFEICH T ZEFRAMNIHM ST E
INTEDBIEAD DWW H KFEHZREHEOIHEEE D, HA
FEFEE ORI T EINIZE IO AND RS NTz8
FIRUT, COBEITICHB A = a—I— 7 OEFREHIFNC Y
FAT YT AV AR Uz 2O IFTh EFICHD T
DOREZ ML TED, — R COBITIE S HENTE AN,
HHHNIFRE—ENTES T IEIRBROFEETH S, CDOEH]
DFEERIRERE R L I5THhELNAEVDL FIRDETA. T
DRIENDE ZIF M DI A T2 72 BEN AL E DR E T
g7 EEE I T 2R HAR N E B O SR OB I —%
INCIREE NS,

HKBIFRICE T B, 19534ED HK A A d@raf st (FCNSEK)
ICEBE HAMRIER, FEFFZSAEIC CKENTREMNZRET 5T
EMTED LI L, [FASHKIEKEHTIEE DBGRBR (ZDIZEA
E, ASRFEIRICECTO B RUTHITERL TR,
CORLE TR M EZREENT 2 LT H>TO RTINS
TROEERRIAZIEE DI LI,

FCNZ&RIE, HARMI DR EHE 5 0 5244, S22 Tzicdb
MH5T 8 TS, KENTHZEET 5 HAMBED, [FHFE
IFED W TR OIER TS Ll 356 G ATV, T
MUCED IR, 2R RiEE ISR RIC, HAREEE S 72
KENCE BTS2 TN TES, MEIE HARBHEDIZFEALE
WKEPICBW T EEMIC TR K FE A E U CHE R
FIL TV AT LT, FEthE SFRANCKOIRESN TN DD K

2tE BB HARDOB S EF—TEANTHEH DI,
HAEEE (R & 72 KN O BEER A M E T E DD
75\0

K mEElE AR E TS 7219824EDFFARICIBVT, T
DB W28 T T2, LD U SKIEIN OBl D28 FI
&, AARBENTEZRICHTE 95 KENOBEE ., HAREEENE
FHOREIEDNHAOHSHICKOPEESNIZh o N T2
B FCNSSNCH D & 75 LIk B DR E RIS 2R 2 2 Utz
KEREGEA SN R0V E WS BIS S ONEFRZ TETE5 8. 1&
SEDHIRZE FL TS, ZDFEH & a2 IFNE, 7 +—T« /5t
7 T—H—,950 F.2d 389 (& 7 :[mI¥ERREFI P, 19914F) T,
TN IS T L =FT > 7 AV 74t 51 F.3d 54 GE5K[H]
PESRECHIAT, 19954F) 0. K E N DD SRECHIFT OB HYE
W3,

ULH L HREENIEFICZ WD DOMTlE, USRS BT
RIS YRGB B 1) T4V =T Tl ~DOM EFRECHIFR
W, T —T / OHPICFEER T KE N O T2, HARD
B FZEN O T THDOKRE O EICBI S 2 HIREIC
DEHFONEDSRMND L VKR EFBTHLIETE
IRNEHIWT LTz, 7272, AV 7 4L =7 ORI B E B DR
BT 2 MBI DV T EHEOHINTZ FLTWR. /N
Zw 7 (Haluck) V) 1—%E ¥, 151Cal. App.4th 994 (Ca. App.
4th Dist. 20074F) & 77— L3 (Kirmse) X =7 )V Hfji. 51 Cal.
App.4th 311(Ca. App.1st Dist. 19964F) Z & d,



But there is contrary authority in two states with a significant
Japanese business presence. In California, two state appellate courts
disagreed with Fortino, and held that a domestic subsidiary may
not invoke a Japanese parent’s treaty rights to shield employment
decisions regarding U.S. staff from judicial scrutiny. The California
courts, however, have not yet directly ruled on a challenge to a
subsidiary’s use of rotational staff. See Haluck v. Ricoh Electric.,
Inc., 151 Cal.App.4th 994 (Cal. App. 4th Dist. 2007) and Kirmse

v. Hotel Nikko, 51 Cal.App. 4th 311 (Cal. App. 1st Dist. 1996). In
New York, at least one federal district judge recently suggested
that a discrimination case involving rotational staff could not be
dismissed at the pleading stage, Long v. Marubeni America Corp.,
406 F.Supp.2d 285, 290 n.1 (S.D.N.Y. 2005). Long-standing EEOC
guidelines also criticize Fortino. EEOC, “Enforcement Guidance on
Application of Title VIl and the Americans with Disabilities Act to
Conduct Overseas and to Foreign Employers discriminating in the
United States,” issued in Oct. 1993 and available at http:/www.
eeoc.gov/policy/docs/extraterritorial-vii-ada.html.

For now, however, Fortino remains good law in most of the country.
To come within the FCN Treaty protection for rotational staff, a
Japanese company doing business in the U.S. through a domestic
U.S. subsidiary should take care to do the following: Personnel
decisions for rotational staff should be made by the Japanese
parent. The Japanese parent must maintain control over its Japanese
nationals placed at U.S. subsidiaries. The parent should place the
staff here on a temporary basis, make (or dictate in writing) all
hiring, salary and assignment decisions, and control the employees’
job duties and evaluations (using the parent’s standards). Especially
in California, the rotating staff should remain as employees of the
parent company. The company should also create job descriptions
that explain why Japanese national origin is a bona fide occupational
requirement (for example, stating why knowledge of Japanese
customs, cultural and linguistic skills are important qualifications

for the position), and not a pretext for discrimination based on

age, gender or other impermissible factors. (NB: Since the law in
California is not yet settled, even these precautions may not protect
rotational staff there, and additional protections should be discussed
with counsel.)

All other employment decisions within the subsidiary must not
show evidence of discrimination based on national origin. For
non-rotational staff, employment decisions cannot be made based
on national origin, race or any other suspect classification. Favoring
Japanese-Americans over others in the workplace is not protected
under the FCN Treaty.

McGuireWoods has extensive experience with employment

law questions affecting Japanese (and non-Japanese) businesses
throughout the United States. We stand ready to advise Japanese
businesses in the U.S. and review company practices and procedures
to ensure that companies obtain the full protection afforded by the
FCN Treaty, and to avoid liability under the complex web of statutes
and case law that governs employment in the United States.
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Events

February 20, 2009

Japanese American Bar Association (JABA)
JABA’s 33rd Annual Installation and Awards Gala
Los Angeles

February 21-22, 2009

McGuireWoods partner, Sidney Kanazawa, visiting professor
to The National Institute for Trial Advocacy (NITA) and Nagoya
University

Tokyo, Japan

March 19, 2009
U.S. Kyoto Business Association in conjunction with Kansai Club

McGuireWoods presents “How to Cope with Restructurings,
Layoffs and Closures of Business Operations.”

4-7p.m.

KSA America Inc., Torrance, CA

March 26, 2009

Japan External Trade Organization (JETRO)

McGuireWoods presents “Employment and Financial Issues
in the Current Economic Times and Protecting Your Business.”

10 a.m.- Noon
Holiday Inn, Torrance, CA
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McGuireWoods’ Japanese practice invites you to subscribe to its new e-mail update. This service provides
timely analysis of important issues, policies and practices. If you would like to join this new list, go to
our subscription page or send a message to our news administrator at mwnews@mcguirewoods.com.
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