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A joke too far? 

A recent case in the UK Employment 
Tribunals  highlights the difficulties 
employers face when dealing with 
‘personal’ emails between work 
colleagues, particularly offensive, ‘joke’ 
or ‘chain’ emails, which may bring the 
employer into disrepute. 

Employers are already acutely aware of 
the potential embarrassment caused by 
employees’ use of social media and email, 
and often address these issues in company 
equipment and IT usage policies. 

Normally (subject to the contract of 
employment and company procedures), a 
fair and reasonable procedure will involve 
suspending the employee(s) and conducting 
an investigation, before disciplining those 
involved and implementing disciplinary 
sanctions, up to and including dismissal. In 
serious cases, if the employer has reasonable 
grounds to believe there has been a breach 
of the relevant company policy, the employee 
may be summarily dismissed, for gross 
misconduct. The employee involved risks 
having their employment terminated without 
notice, in circumstances which may make it 
very difficult for them to find another job. In 
terms of the evidence an employer needs to 
review and the employee’s own reputation, 
emails are effectively 
permanent; a badly 
worded email, which 
is circulated widely, 
or an offensive email 
chain linked to the 
employee (and by 
association, the 
employer) can be 
extremely damaging 
for both parties.

ThE GosdEn cAsE is inTErEsTinG and 
should sound a note of caution for anyone 
who sends or receives chain emails, or jokes 
and forwards them on to colleagues. In brief, 
Mr Gosden was summarily dismissed by 
his employer for forwarding a ‘joke’ email 
to a colleague, in breach of the company’s 
policies. The email was particularly offensive 
and was circulated not only within the 
employer’s workplace, but was also sent 
on, by another, to one of its biggest clients. 
Here, the Employment Tribunal judged that 
the employer had correctly considered the 
employee’s breach of its equal opportunities 

policy and the damage to its reputation as 
part of the disciplinary procedure.  As a result, 
the employee’s summary dismissal was fair, 
despite the fact that (a) the email was sent 
from his home computer to his colleague’s 
home computer; (b) the exchange took place 
outside of the workplace; and, (c) the email 
was ultimately forwarded on (albeit within 
the workplace) by the 
colleague and not Mr. 
Gosden.  

ThE EmploymEnT 
TribUnAl also 
considered whether 
the employee had a 
right to privacy under 
the Human Rights Act 
1998 (HRA), protecting 
his ‘private’ correspondence outside the 
workplace. Although it was not argued by 
the employee and the employer in question 
was not a public authority (which would be 
subject to the HRA), the Employment Tribunal 
recognised that the privacy argument can 
be an issue. However, in this case, it was 
decided as follows:

“...we acknowledge that the Claimant had 
in his own time from his own computer sent 
an e-mail to a friend at his home computer. 
If that email had been a piece of private 

correspondence written 
by the Claimant and 
intended for the eyes of 
its recipient [X] only, we 
might well have found 
that privacy attached to 
it. However, the email 
that was sent was 
something which had 
been prepared expressly 
with the intention that 
it would be passed on 

by its recipients. It was, after all, headed ‘IT 
IS YOUR DUTY TO PASS THIS ON’. It was 
not therefore a confidential communication 
whatever the means of dissemination by the 
Claimant.”

mosT EmployErs AccEpT that 
employees use their email accounts (whether 
business or personal) and, by implication, 
the company’s network server and IT 
equipment to send and receive personal 
emails and to access the internet for social 
networking. This is a reasonable approach 
and recognises that employees spend a lot 

of time at work, but should also have a work-
life balance. However, employers are advised 
to implement appropriate policies to limit 
personal use, for example, to lunch-breaks 
and to block certain websites to prevent 
access to explicit content. With the growth in 
social media, employers should review their 
existing policies and consider their stance 

on employees’ usage 
of Twitter, Facebook, 
LinkedIn, blogs and 
personal use generally. 
If the employer in 
Gosden had relied only 
on its workplace IT 
policy, the result might 
have been different.

There is a fine line 
between what is personal and what is not, 
when it comes to using the Internet and 
email at work. Any employer dealing with 
this will need to consider what, if any, 
rights an employee has to privacy in the 
workplace and what rights it has to monitor 
employees’ emails and take action against 
them under the relevant policy. The UK’s data 
protection authority has produced guidance 
on monitoring at work , which is helpful, 
but is inevitably becoming out of date, as 
social networking develops. The advice is 
to reserve the company’s rights as far as 
possible, whilst making employees aware of 
the company’s position through policies and 
training. Employers must be able to justify 
any monitoring, balancing the legitimate 
expectations of the employee (to keep their 
private lives private) against the needs of the 
business. 
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