
Market Economy Treatment in EU Anti-dumping
Investigations Following the Judgment of the Court of
Justice of the EU in Xinanchem

Yves Melin*

If we are victorious in one more battle with the Romans, we shall be utterly ruined.
Pyrrhus, 279 BC

On 19 July 2012, the highest Court of the European
Union (EU), the Court of Justice of the EU (CJEU) gave
its judgment in the Zhejiang Xinan Chemical case
(Xinanchem).1 In this long awaited decision, the Court of
Justice confirms the judgment of the lower EU Court, the
General Court of the EU (GCEU), which had found that
Council Regulation (EC) No. 1683/2004 imposing a
definitive anti-dumping duty on imports of glyphosate
originating in the People’s Republic of China2 (the
Contested Regulation), was incompatible with the EU
basic anti-dumping Regulation.3

The Court of Justice’s Xinanchem judgment is one of the
very few cases in which the EU Courts have found the EU
institutions responsible for investigating allegations of
dumping4 to have breached the rules governing the
granting of market economy treatment (MET) in anti-
dumping investigations targeting non-market economies.5

It is also the first time that the Court of Justice, in a
special grand chamber formation of thirteen judges,
clarified the meaning of the first MET criterion.

This case is a significant victory for Xinanchem, which
will be able to claim the reimbursement of any anti-
dumping duties paid between September 2004 and May

2010 (when the duties were first suspended,6 before being
withdrawn completely in December 20117). It also gives
new hope to state-owned companies, which could not
previously obtain MET under the practice which the
CJEU has now declared unlawful, that they may now be
able to claim and obtain MET in future investigations,
when they meet all of the MET requirements.

However, the CJEU’s judgment contains a number of
statements which are likely to cause the Commission to
grant MET to even fewer Chinese companies in the future
than it does ar present.

I The Facts in Xinanchem

Zhejiang Xinanchem is a Chinese exporting producer of
glyphosate, an herbicide. It was the only exporting
producer cooperating with, and investigated by, the
European Commission in an investigation which led to the
imposition of anti-dumping duties by the EU Council in
September 2004.

During this investigation, Xinanchem had requested
market economy treatment (MET), and in doing so,
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submitted a response to the Commission’s MET claim
form. Obtaining MET is a crucial step for Chinese
companies seeking to export to the EU and cooperate in
anti-dumping investigations. A company which is
awarded MET will have a dumping margin calculated
based on a comparison between the price of its export sales
to the EU and the price of its own profitable domestic
sales in China (the difference being the dumping margin).8

A Chinese producer that does not obtain MET will have
its dumping margin calculated based on a comparison
between the price of its export sales to the EU and the
prices of sales made by another company in a so-called
‘analogue’ country. 9 Unfortunately, the market of the
analogue country rarely bears much resemblance to the
Chinese market, with ‘analogue’ market prices tending to
be higher than in China (in the Glyphosate case, the
analogue country was Brazil). Furthermore, the use of a
third party’s data as the benchmark means that the
Chinese exporting producers and their lawyers cannot
review and assess whether the Commission’s dumping
calculation is correct.

In practice, this means that in most cases, obtaining
MET or not makes the difference between a company
receiving on the one hand zero or low duties, and on the
other hand receiving high double digit duties. In the case
of Xinanchem the dumping margin was 28.7% (a figure
which was still relatively low compared to the duties seen
in other investigations).

To obtain MET, which has become increasingly difficult
in recent years, a Chinese exporting producer must show
that it meets the five so-called MET criteria. The first
criterion requires companies claiming MET to
demonstrate that its decisions . . . concerning prices, costs and
input . . . [are] made in response to market signals reflecting
supply and demand, and without significant state interference in
this regard, and cost of major inputs substantially reflect market
values.

In the glyphosate investigation, the EU Commission
rejected Xinanchem’s MET claim on two grounds, both
based on a breach of this first MET criterion. The main
ground for rejection (and the only one we will discuss
here), was that the largest shareholder of Xinanchem (a
listed company) was the Chinese state, and that all its
directors were either state officials or officials of state-
owned companies. Naturally, this also has critical
implications for all companies owned or controlled by the
Chinese state. The Commission concluded that, in

Xinanchem’s case, this meant that the company was under
significant state control and influence, and MET was rejected
on this basis.

In June 2009, the General Court of the EU annulled the
Contested Regulation (which imposed the duties) on the
ground that the European Commission and the Council of
the EU had misinterpreted the first MET criterion by
refusing to examine the evidence submitted by the
company to show that it was operating under market
economy conditions, on the ground that state-control or
ownership ruled out the granting of MET. This lower
Court judgment was appealed by the Council before the
highest Court of the EU, the Court of Justice of the EU.
The judgment of the Court of Justice of 19 July 2012
confirms the lower Court’s judgment, and the annulment
of the Contested Regulation.

The Court of Justice ruled that:

It must be found that the General Court was fully
entitled to hold . . . that State control, such as that
observed in the present case, cannot be equated, as a
matter of principle, to ‘significant State interference’
within the meaning of [the first MET criterion] and
cannot therefore relieve the Council and the
Commission of the obligation to take into account the
evidence, submitted by the producer concerned, of the
real factual, legal and economic context in which it
operates.10

Or, in other words that, State control … is not, by its nature,
incompatible with market economy conditions.11

These are very positive findings for Chinese state-owned
companies, which can now hope to be eligible to obtain
MET, provided they are able to meet the other MET
conditions.

The need to meet all of the MET conditions is precisely
where the problems in the wording of the Court of
Justice’s judgment arise. This judgment is, in fact, likely
to have a negative impact on the MET claims of all
Chinese companies, whether or not they are state-owned.
The thirteen judges of the Grand Chamber made a
number of statements that are likely to reinforce the
Commission’s current trend of applying the five MET
criteria ever more restrictively. Indeed; the Court of Justice
stressed in its judgment that the Commission has wide
discretion when assessing MET,12 that the burden of proof
is on the Chinese exporting producers to demonstrate that
they operated under market economy conditions, and that
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any doubt as to whether the MET criteria are met must
result in a rejection of the application for MET.13

The Court considered it necessary to specify14 that
although the business decisions of a state-owned or state-
controlled company are not by nature distorted, chances
are that they are, in fact, distorted:

in the context of a non-market economy country, the
fact that a company established in that country is de
facto controlled by state shareholders raises serious
doubts as to whether the company’s management is
sufficiently independent of the state to be able to take
decisions regarding prices, costs and input
autonomously an in response to market signals.

Here, the Court is saying that a Chinese state-owned
company is very likely not to operate under market
economy conditions, but that before rejecting MET the
Commission must look at the evidence provided by the
company. The Commission had failed to do so in the
Xinanchem case.

Finally, the Court of Justice clarifies that even if a
company is able to demonstrate that it takes its business
decisions purely in response to market signals, that is, it
behaves as a market driven company without interference

from the state, the Commission would still have to refuse
to grant MET if the State has significantly interfered with the
operations of market forces.15 In most recent investigations, in
particular in the steel sector, the Commission has rejected
MET on the ground that prices for raw materials in China
were lower than on international markets and held that
this was due to some degree of distortion by the state
(such as diffuse references to intervention in five-year
plans, or the use of VAT refunds in order to influence
export patterns – such as a low rebate on raw materials,
and a high rebate on finished goods). The Xinanchem
judgment of the CJEU seems to validate this practice.
Chinese exporting producers buying raw materials on the
Chinese market at lower prices than those outside of China
– which is frequently the case – will therefore find it
harder to obtain MET in the future.

For these reasons, although the Xinanchem case restores
the right of state-owned or state-controlled companies to
claim and obtain MET, which is excellent news for such
companies, it simultaneously makes it increasingly
unlikely that any Chinese exporting producer, whether
state-owned or not, will be found to meet the five MET
criteria.

A victory of a Pyrrhic kind.
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