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UK 'leads from the front' in private enforcement 
 

 Companies could face opt-out collective damages actions  

 CAT under spotlight  

 Expedited process for injunction claims from SMEs  

 Overcharge presumption could be seen as contentious  
 _________________________________________________________________________________

 
The UK Government has published a consultation document on proposed methods to promote private 
enforcement against anticompetitive practices. 
  
While the UK is not trying to undercut the EU on policies facilitating damages actions, it can be said to 
“take the lead from the front”, said a UK Competition Appeal Tribunal (CAT) insider.  
 
The proposals would make the CAT a go-to venue for damages claims. The new regime would also 
introduce collective opt-out actions in competition cases – an area widely perceived so far as 
controversial in the EU, as previously reported by this news service.  
 
“Our proposals complement the changes we recently announced to the UK competition regime and 
will further help to boost productivity, innovation and growth for business, consumers and the wider 
economy,” said UK Business Minister Norman Lamb in a written statement.  
 
The regime the government is aiming to put in place would operate alongside the public enforcement 
regime run by the UK’s Office of Fair Trading (OFT) and the European Commission (EC).  
 
The interplay between these UK proposals and the EC's work in this area is interesting, since there is 
a direct overlap, observed Matthew Hall, a partner at McGuireWoods’ competition practice in Brussels. 
The UK seems to be trying to preempt EC work in this area or at least push the debate on more 
quickly than the EC has managed, Hall added.  
 
There are several reasons for putting the CAT “under spotlight”, the source at CAT explained. 
Emancipating the tribunal and easing the process of damages actions going forward is the underlying 
rationale. The government is seeking to enable damages claimants to shift from tackling purely 
procedural hurdles, such as trouble establishing jurisdiction, to litigation on the merits, the source said.  
 
The so-called collective opt-out actions would allow groups of unidentified defendants to claim 
damages from companies found responsible for anticompetitive behaviour. The consultation 
addresses bodies which would be permitted to bring collective opt-out actions. For example, law firms 
could potentially, but not necessarily, be included. Only actual damages could be claimed under the 
proposed regime, and contingency fees would not be permitted.  
 
The reforms are also expected to make small businesses and consumers be “better equipped to 
represent their own interests, stop anticompetitive behaviour, and seek redress if they have suffered  



loss,” according to the Business Minister. The first source agreed that simplifying things for SMEs is a 
part of the government’s agenda.  
 
Under the proposals, a fast-track procedure would be introduced but would be limited to small claims 
by SMEs, the first source said. The SMEs could also seek an injunction stopping an infringement. This 
simpler and quicker procedure is expected to encourage claims from SMEs, the source noted.  
 
However the fast-track proposal could face some resistance from the legal community. Matthew Hall 
noted that the consultation paper itself indicates that seeking injunctions in competition cases "will be 
a significant challenge". Competition cases by their nature do not lend themselves to extremely quick 
hearings on the basis of limited arguments, even for interim hearings, as proposed. This could 
increase a risk of inadequate justice, Hall observed.  
 
Hall expects the possible 20% overcharge presumption in cartel cases to be perceived as contentious 
as well. According to the consultation, the overcharge presumption would apply to any breach of Art. 
101 TFEU or the UK equivalent. The lawyer fears that in practice, it might be very difficult to rebut the 
presumption. Some Art. 101 breaches, such as pure information exchange, would not always lead to 
overcharges if at all, Hall argued, whereas proving the negative under the current proposal could 
become impossible.  
 
The government is also considering whether a clause on the good-faith solutions found in alternative 
dispute resolution should be required before companies go to court to claim damages. The 
government is open-minded on this issue and included it into the consultation to understand whether 
this is seen as a welcome initiative, the source told this news service.  
 
The interface between private and public enforcement is also briefly addressed. The focus in the 
consultation paper is on protection of leniency documents against cartel damages claimants. It is 
proposed to protect documents created specifically for a leniency application – the approach in line 
with that in the EU. The paper, however, does not offer further detail on issues such as a statement of 
objections or disclosure of confidential versions of a fining decision.  
 
Interested parties have until 24 July to provide their comments in response to the consultation.  
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