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The text under review is the long-awaited second edition
of Müller, Khan, and Scharf’s guide to anti-dumping law
in the European Union (EU). The first edition, published
in 1997, was one of the most comprehensive guides
available in this specialist area of law and a staple refer-
ence book among European trade practitioners. This
latest edition captures all of the important legal develop-
ments of the past twelve years, including new practices
adopted by the European Council and the Commission,
as well as the case law of the European Courts and some
of the relevant WTO dispute panel decisions.

EC and WTO Anti-dumping Law: A Handbook provides
indispensable insight into the laws and practices of EU
anti-dumping. The book’s authors, who also wrote the
1997 edition, are all senior officials of the European
Commission. Wolfgang Müller is the Head of the exter-
nal relations unit at Directorate-General (DG) for
Trade, whereas Nicholas Khan and Tibor Scharf are
members of the Commission’s Legal Service. All three
have extensive theoretical knowledge and many years
of practical experience in relation to the anti-dumping
instrument and anti-dumping investigations. Although
the book opens on the usual disclaimer about the
authors expressing nothing but personal views, it is
as close as a book will ever be to codifying the Eur-
opean Commission’s anti-dumping practices.

The book is divided into three main sections. The
first section is a detailed introduction setting out the
historical background and economic rationale behind
the anti-dumping instrument, as well as the historical
development of anti-dumping within the WTO and EC
frameworks. This short section provides one of the best
introductions available on anti-dumping and will be
particularly useful to readers new to the field.

The second section, the largest one, provides an
article-by-article commentary on the EU basic anti-
dumping Regulation (the ‘Basic Regulation’). All

twenty-four Articles of the Basic Regulation are cov-
ered, with Article 2 (determination of dumping),
Article 3 (determination of injury), and Article 11
(duration, review, and refunds) each receiving parti-
cularly extensive treatment. This section is of special
interest to practitioners, as it makes it easy to identify
for each provision the corresponding practice and case
law, together with relevant WTO context.

The exhaustiveness and usefulness of EC and WTO
Anti-dumping Law: A Handbook is illustrated by the
detailed treatment of Article 2 on determination of
dumping and Article 11 on reviews.

The section covering Article 2 contains a thorough
review over 177 pages of every facet of EU law in
relation to determination of dumping. The section is
broken down into an introduction and five main
headings: Normal value, Export price, Comparison,
Dumping margin, and Exports from non-market econ-
omy countries – particular aspects. By far the most
substantial of these sections is the first one, which is
itself broken down into forty-six further subheadings.
In this section, the treatment given to the concept of
sales made in the ‘ordinary course of trade’ is especially
thorough. Paragraphs 2.33–2.61 describe in detail the
relationship between the EU and WTO law in this area.
Likewise, the authors give an exhaustive treatment to
the practice of the institutions with respect to ‘sales
at a loss’. The reader is presented with the substance
of the Basic Regulation in respect of this issue
(Article 2(4)), before proceeding to a presentation of
the Uruguay Round context in which this provision
fits, the relevance of which is stressed by the authors.
The passage then goes on to describe the nature and
the particular interests of importer countries and
exporter countries privy to those negotiations and out-
lines the key areas of debate that arose between the
sides. This contextualizing is a precious resource to
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the trade practitioner and allows the reader to develop
a more complete understanding of the law in this area.
Furthermore, the paragraphs are rich in examples
from WTO Panels and European Courts, which lend
colour and substance to the legal description. Indeed,
this relatively small section within the book makes
reference to six EU and four WTO cases and a number
of Commission decisions. Another useful feature of this
section is a table setting out the ‘Ordinary course of
trade test concerning sales at a loss’, which present the
legal consequences that accompany any given test
result.

In relation to Article 11 on reviews, the reader is
taken through every individual aspect of the Article in
minute detail. Article 11(2) is broken down into the
following headings: General, Notice of impending
expiry, Scope of an expiry review (which is further
subdivided to give an in-depth description of the role
of the investigating authority, the concepts of injury
and dumping in expiry reviews, and assessment of
country-wide determinations), Expiry reviews in prac-
tice (which again is further subdivided to give treat-
ment to all practical factors concerned in expiry
reviews such as likelihood of a continuation or recur-
rence of dumping), Examples, Initiation of an expiry
review and subsequent investigation (subdivided to
give details of the various ways in which a review
can be initiated, etc.), Conclusion of expiry review,
and Notice of expiry. This depth of the analysis and
the intuitive structure of the chapter allows the practi-
tioner to quickly find answers to questions posed.

The third and final section deals with judicial review
of anti-dumping decisions and is divided into two sub-
sections. The first subsection addresses the admissibility
of bringing challenges before European Courts. In par-
ticular, it looks at actions for annulment (Article 263
TFEU) and gives a detailed account of the locus standi
requirements for bringing such claims. It also looks at
admissibility issues in actions for failure to act (Article
265 TFEU), actions for damages (Articles 272 and 340
TFEU), and references from national courts (Article
267 TFEU). The second subsection deals with the sub-
stantive grounds for judicial review that are common
with other fields of European law and includes matters
such as procedural defect, lack of competence, and
infringement of key EU Treaty principles. The subsec-
tion also gives a good treatment to claims for interim
measures under Articles 278 and 279 TFEU and the
coexistence of WTO and EU dispute resolution forums.

Practitioners will find this section of special interest
when involved in or contemplating contentious pro-
ceedings against trade defence measures. However,
the interest of this section is somewhat limited by the
fact that the authors – unsurprisingly – follow the EU

institutions’ practice and present past challenges with-
out much contribution to the debate of how the prin-
ciples and case law they review could or should be used
to shape the EU law and practice for the future. Having
said this, the third section of EC and WTO Anti-dumping
Law: A Handbook provides a wealth of anti-dumping
specific case examples, and as such is an important
resource for practitioners.

The style and consistency of writing and the overall
presentation of the book set it apart from other trea-
tises on anti-dumping. The authors could have surren-
dered to colourless, overly technical descriptions
of anti-dumping law; they did not, and EC and WTO
Anti-dumping Law: A Handbook remains engaging and
comprehensible throughout.

As alluded to above, if one had to voice any criticism
about this book, it would be that it lacks a critical
analysis of the practice of the EU institutions. The book
takes the Commission’s ‘wide discretion’ as given and
does not critically review the Commission’s practice,
for instance in the light of fundamental principles of EU
law, or in the light of what the text of the Basic
Regulation would permit. A specific example of this
can be found in the treatment of Article 2.

The example relates to Article 2(7) of the Basic
Regulation dealing with the determination of ‘normal
value’ for non-market economies and thus where costs
and prices are not determined by ordinary market
forces when investigating whether or not dumping
has taken place. The authors note that Article 2(7)
itself states that when choosing an analogue country,
‘where appropriate a market economy third country
which is subject to the same investigation shall be
used’. The authors then go on to state that ‘It is not,
however, normally the Institutions’ practice to select a
country also subject to investigation and found to be
dumping as an analogue country.’ This apparent con-
tradiction between the Commission’s practice and the
text of the law is not discussed or criticized. It is in just
such a situation, when faced with an obvious contra-
diction between the legislation and Commission prac-
tice that the practitioner would benefit from some
explanation of why the Commission acts as it does.
The reader would have benefitted from some critical
analysis on this point.

There is no doubt that EC and WTO Anti-dumping
Law: A Handbook is a ‘must have’ for any trade practi-
tioner. Furthermore, this book is likely to prove
increasingly useful to trade practitioners outside of
the EU because a number of other jurisdictions using
anti-dumping instruments have based their laws on
this area on the EU system. There is no other book
currently available that can provide this level of
in-depth analysis and clarity of exposition

Wolfgang Müller, Nicholas Khan & Tibor Scharf, EC and WTO Anti-dumping Law: A Handbook

Global Trade and Customs Journal, Volume 6, Issue 1
! 2011 Kluwer Law International.

48


	FM.pdf
	TP.pdf
	IFC.pdf
	IBC.pdf




