
The Employment Appeal 
Tribunal (EAT) has heard fi ve 
appeals regarding the same 
issue, namely whether 

administration proceedings under 
Schedule B1 of the Insolvency Act 1986 
(Schedule B1) constitute or may 
constitute “insolvency proceedings” 
within the meaning of regulation 8(7) 
of the Transfer of Undertakings 
(Protection of Employment) Regulations 
2006 (TUPE).

Regulation 4 TUPE provides that in the 
case of a relevant transfer, the contracts 
of employment assigned to the 
undertaking (or part) transferred are 
not – as would otherwise be the case – 
terminated but pass to the transferee. 
However, regulation 8(7) TUPE disapplies 
regulation 4 where the transferor is 
the subject of bankruptcy/insolvency 
proceedings (i.e. proceedings commenced 
with a view to liquidating the assets of 
the undertaking). 

In cases where the undertaking is subject 
to “relevant insolvency” proceedings 
which have commenced without a view to 
liquidate the assets of the undertaking, 
regulation 4 TUPE applies and the 
contracts of employment pass to the 
transferee, but with some modifi cation. 
The transferor may, for example, vary the 
terms and conditions of employment of 
the transferred employees if necessary to 
protect jobs.

In OTG Ltd v. Barke the EAT held, 
contrary to its previous decision in 
Oakland v. Wellswood, that administration 

proceedings pursuant to Schedule B1 
are not capable of constituting 
bankruptcy/insolvency proceedings 
within the meaning of regulation 
8(7) TUPE, with the consequence that on 
a sale by an administrator, regulation 
4 TUPE will apply. 

Thus, any employees who were employed 
by the transferor immediately before 
the transfer will have their contracts 
transferred under TUPE.  This ensures 
that workers are protected from transfer-
related dismissals, whether or not the 
sale is part of a “pre-pack” arrangement; 
namely a pre-arranged sale of a company 
in administration that completes 
immediately upon, or shortly after, the 
appointment of the administrators.

In light of the confl ict with the previous 
decision in Oakland v. Wellswood, a fi nal 
decision on this issue will need to be 
made by the Court of Appeal. However, 
in the interim, employment tribunals are 
likely to follow this most recent decision 
and to assume that TUPE does not apply 
to administrations, including pre-packs, 
would create signifi cant risk. 
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An area of serious concern for 
employers employing UK 
nationals to work outside 
of the UK relates to the 

jurisdictional reach of the UK courts 
in relation to the employment of those 
individuals. Generally, the jurisdictional 
tests which have been developed focus on 
the degree of practical connection 
between the employment and the UK. 
The following is a brief overview of 
this complex subject area. 

UK Employment Laws
The UK laws most likely to be relevant in 
this context are (1) unfair dismissal law; 
(2) discrimination law; and (3) contract 
law. The cross-border effect of each is 
very different, therefore it is helpful to 
consider each in turn.

Unfair Dismissal Law

This right is alien to a number of 
countries outside of the UK. It gives 
“protected employees” the right for a 
procedure to be followed in the event 
of termination of the contract of 
employment. Failure to do so can result 
in compensation claims limited in 
value to £80,400. The Employment Act 
provides that this protection will not 
apply to employees “ordinarily working” 
outside of Great Britain.

The meaning of ordinarily working 
outside of Great Britain has occupied 
many hours of Employment Tribunal 
and court time. The main focus is to 

determine from a factual perspective, 
where the employee is based and 
what happens in connection with the 
employment in practice. Matters to 
consider include: 

•	 Where the employee has his or  
her headquarters. 

•	 Where the employee has his or  
her home.

•	 What currency the employee is  
paid in. 

•	 Whether the employee is subject 
to, or the employer pays, UK taxes/
National insurance. 

In order for a UK court to take 
jurisdiction in relation to the unfair 
dismissal claim the employee will need 
to show these factors exist, or that his 
or her employment has a sufficiently 
strong connection with the UK such that 
jurisdiction should properly be taken.

Discrimination Law

The Equality Act which recently came 
into force in the UK consolidates a huge 
raft of equal opportunities legislation. 
Unfortunately, Parliament has not taken 
the opportunity to clarify the position 
in relation to the jurisdictional issues 
which arise when an employee wishes to 
litigate in relation to alleged breaches of 
the legislation. Consequently, existing 
case law on the point is the only guide 
available until case law under the new 
Act has been decided.

However, generally an employee would 
be able to rely upon discrimination law 
if they work “wholly or partly in Great 
Britain” or “wholly outside of Great 
Britain,” in which case the following 
conditions must be satisfied: 

•	 The employer had a place of business 
in Great Britain.

•	 The work was for the purposes of 
that business and the employee was 
ordinarily resident in Great Britain 
at any time during the course of the 
employment or when the employee 
was offered the employment. 

Again, this is a form of the “closest 
connection” test being applied.

Contractual Rights

In this context the first consideration 
should be whether the parties themselves 
have agreed on a jurisdiction which 
should apply to the interpretation of 
the contract. Most contracts will have 
a jurisdiction clause which will form 
significant guidance as to the matter, 
however, this is not conclusive.

The Court of Appeal (in Samengo-Turner 
v. J&H Marsh & McLennan (Services) 
Limited) decided it had to disregard the 
exclusive New York jurisdiction clause 
in a bonus agreement, which was agreed 
on before the dispute arose and opined 
that a “multinational business must be 
expected to be subject to the employment 
laws applicable to those they employ in 
different jurisdictions.” Again, it can be 
expected that the employee concerned 
would need to show a close connection 
to the UK in order to utilise the 
UK jurisdiction. 

It is clear that attempting to devise  
a “one-size-fits-all” test is not possible. 
Each employee will have different 
considerations and these will need to 
be considered. However, the closer   
the connection, in practical terms, with 
the UK, the more likely it is that the  
UK Employment Tribunals and courts 
will take jurisdiction in relation to  
these issues. 

Employment Cross-Border and UK Jurisdiction Issues
by Jonathan Maude, Partner



A recent case in the UK Employment Tribunals 
highlights the diffi culties employers face when 
dealing with “personal” e-mails between work 
colleagues – particularly offensive, “joke” or 

“chain” e-mails which may bring the employer into disrepute. 
Employers are already acutely aware of the potential 
embarrassment caused by employees’ use of social media and 
e-mail, and often address these issues in company equipment 
and IT usage policies. 

The case of Gosden v. Lifeline Project Ltd. is interesting and 
should sound a note of caution for anyone who sends 
or receives chain e-mails or jokes and forwards them to 
colleagues. In brief, Mr. Gosden was summarily dismissed by 
his employer for forwarding a joke e-mail to a colleague, in 
breach of the company’s policies. The e-mail was particularly 
offensive and was circulated not only within the employer’s 
workplace, but was also sent on by another to one of the 
employer’s biggest clients. 

Here, the Employment Tribunal judged that the employer 
had correctly considered the employee’s breach of its 
equal opportunities policy and the damage to its reputation 
as part of the disciplinary procedure. As a result, the 
employee’s summary dismissal was fair, despite the fact that: 

(1) the e-mail was sent from his home computer to his 
colleague’s home computer; 

(2) the exchange took place outside of the workplace; and 

(3) the e-mail was ultimately forwarded (albeit within the 
workplace) by the colleague and not Mr. Gosden. 

The Employment Tribunal also considered whether the 
employee had a right to privacy under the Human Rights Act 
1998 (HRA), protecting his “private” correspondence outside 
the workplace. Although it was not argued by the employee 
and the employer in question was not a public authority 
(which would be subject to the HRA), the Employment 
Tribunal recognised that the privacy argument can be an 
issue. However, in this case, it was decided as follows:

“..we acknowledge that the Claimant had in his own time from his 
own computer sent an e-mail to a friend at his home computer. If 
that email had been a piece of private correspondence written by the 
Claimant and intended for the eyes of its recipient [X]only, we might 
well have found that privacy attached to it. However, the email that 
was sent was something which had been prepared expressly with the 
intention that it would be passed on by its recipients.”

Most employers accept that employees send e-mails using the 
company’s network server and IT equipment and that they 
access the Internet for social networking. This is a reasonable 
approach and recognises that employees spend a lot of time 
at work, but should also have a work-life balance. With 
the growth in social media, employers should review their 
existing policies and consider their stance on employees’ 

A Joke Too Far? 
Employer and Employee Consequences of Chain E-mails 
by Andrea Ward, Senior Associate

SAVE THE DATE
Mock Tribunal Hearing –
Defending a Claim Following 
Abolition of Default 
Retirement Age

McGuireWoods’ employment team will be hosting 
a mock tribunal hearing dealing with the issues that 
employers will likely encounter, as well as how to 
avoid and defend them, following the abolition of 
the default retirement age. To register for one of our 
two hearings, or to obtain more information, e-mail 
employment@mcguirewoods.com or contact any 
member of our employment team (details on the 
front page).

The two dates to choose from are:

Thursday, 29 September 2011
3.30 p.m., Registration & Refreshments
4 – 7 p.m., Programme (Drinks & Canapés following) 

Tuesday, 4 October 2001
8.30 a.m., Registration & Breakfast
9 a.m. – Midday, Programme (Refreshments following)

Venue: McGuireWoods Offi ce
11 Pilgrim Street
London EC4V 6RN

usage of Twitter, Facebook, LinkedIn, blogs and personal use 
generally. If the employer in Gosden had relied only on its 
workplace IT policy, the result might have been different.

The UK’s data protection authority has produced guidance 
on monitoring at work, which is helpful, but is inevitably 
becoming outdated as social networking develops. The 
advice is to reserve company’s rights as far as possible, whilst 
making employees aware of the company’s position through 
policies and training. Employers must be able to justify 
any monitoring, balancing the legitimate expectations of 
employees (to keep their private lives private) against the 
needs of the business. 



As of 6 April 2011, fathers or co-adopters of children 
born or placed after 3 April can take up to 26  
weeks of additional paternity leave (APL). In this 
article, “mother” and “father” include mothers, 

civil partners, adopters and co-adopters of either gender. 

Interplay Between Maternity Leave and APL
Under APL, eligible fathers may take up to 26 weeks of leave 
within a 32-week window starting the 20th week after the 
birth and ending on the child’s first birthday (52 weeks after 
birth) – provided the mother has returned to work. APL is 
calculated differently from maternity leave, which is calculated 
by reference to the child’s “expected week of childbirth” 
(EWC). A mother can take up to 52 weeks of leave, and may 
begin leave up to 11 weeks before the EWC. A quirk resulting 
from the difference between these calculations is that a couple 
combining their maximum entitlements could actually take 63 
weeks, if the mother began leave 11 weeks before the EWC, and 
the father took APL from the mother’s return to work through 
to the child’s first birthday.

Additional Statutory Paternity Pay
Under the ASP regime, notwithstanding the independent 
nature of the leave, fathers are entitled to additional statutory 
paternity pay (ASPP) where the mother has not used all of 
her entitlement to statutory maternity pay (SMP). Mothers 

are entitled to 39 weeks of statutory maternity pay (SMP): six 
weeks at 90% of salary, followed by 33 weeks at the statutory 
rate (currently £128.73 per week). The maximum entitlement 
to ASPP a father could receive is 19 weeks, if the mother began 
leave the week the child was born and returned to work after 20 
weeks, leaving the remainder to be picked up by the father.

Enhancing APL
Employers providing enhanced maternity benefits to women 
on maternity leave may be considering whether they should 
offer enhanced benefits to men. Government guidance suggests 
that failure to do so will not increase sex discrimination and/or 
equal pay claims from men. 

One argument for this is that APL is available to fathers and 
women who are civil partners of mothers or co-adopters. Thus 
it is arguable that the correct comparator for the purposes of a 
claim would not be a woman on maternity leave, but a woman 
on APL (who would not be entitled to enhanced benefits 
either). Another argument is that European discrimination law 
allows special treatment of women, if it is to protect a woman’s 
biological condition following childbirth, or the special 
relationship between a mother and child. If this is the case, 
and an enhanced maternity benefit is intended to protect that 
condition and relationship, then a man on APL should not be 
able to bring a discrimination or equal pay claim.

However, a recent European Court of Justice (ECJ) case, Roca 
Álvarez v. Sesa Start España ETT SA, casts doubt. The ECJ 
decided that a Spanish law benefit, which allows parents caring 
for a child under the age of 9 months a 30-minute reduction 
of their work day, and which was applied differently to men 
than women, did not invoke this special protection. This was 
because the benefit was intended to facilitate childcare in a way 
that either parent could do, and did not protect the mother’s 
biological condition or the relationship. The law was held to 
be discriminatory.

Actions for Employers
Many employers have not decided whether to make enhanced 
paternity payments in view of this uncertainty. If employers 
wish to enhance ASPP for employees, the safest option is to 
structure it so that it mirrors what is provided for a woman at 
the equivalent stage of maternity leave.   

Enhancing Additional Paternity Pay
by Robert Washington, Associate
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