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Introduction
Although distressing for the owners 
and employees, an insolvent businesses 
can represent an opportunity for a 
buyer. One of the benefi ts of insolvency 
is that it can release the underlying 
business (which may be profi table in 
itself) from debts and give a buyer the 
opportunity to make a fresh start.

In doing so, however, buyers should 
beware of the employment law risks 
represented by any employees who 
remain in the business through the 
insolvency process. 

The Acquisition
An insolvent business is usually 
acquired by way of an asset sale, eg a 
sale of the assets of the business such 
as property and machinery, and an 
assignment of the business’ sale and 
supply contracts and goodwill. This 
process leaves the corporate owner of 
the business with a debt-ridden shell 
which its administrators can wind 
down in an orderly fashion.

The Transfer of Undertakings 
(Protection of Employment) 
Regulations 2006 (TUPE) will apply 
to an asset deal and will have the 
effect of transferring, automatically, 
the contracts of employment of the 
business’ employees to the buyer 
on completion, along with all the 
employment liabilities they carry with 
them. 

When TUPE was amended in 2006, 
much was made of the exceptions 
which are made to the effect of TUPE 
on insolvent businesses, the aim 
being to promote a ‘rescue culture’ by 
allowing buyers of insolvent businesses 

greater fl exibility than in a standard 
business acquisition where TUPE 
applies. 

One of the main advantages for buyers 
is that not all liabilities will transfer. 
Some payments owed to employees 
during the administration, such as 
compensation for statutory notice and 
redundancy payments, will not transfer 
and employees will need to recover 
these from the National Insurance 
Fund or from the administration itself 
as unsecured creditors.

However, somewhat surprisingly, 
TUPE is drafted so that the exceptions 
giving greater fl exibility to buyers in 
respect of dismissals or variations to 
employee terms apply only to sales of 
businesses which are being wound up 
(predominantly sales by liquidators 
and receivers) and do not apply to the 
majority of administrations (which are 
generally conducted with a view to the 
sale of the business as a going concern). 

The effect of this is that, for most 
buyers, the full effect of TUPE 
will apply, without the additional 
fl exibilities of TUPE’s insolvency 
exceptions, and without the niceties of 
consultation, formal due diligence and 
warranty and indemnity protection. 

Employee Liabilities
Liabilities which pass to the buyer 
under TUPE include full liability for 
any dismissals (whether before or 
after the transfer) which were made 
‘in connection’ with the transfer 
(potentially including dismissals the 
buyer did not even know about, if they 
were carried out by the administrators 
solely in order to make the business 
more attractive to the buyer). 
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Under TUPE, any such dismissal will be ‘automatically unfair’ and the 
employee will have a claim against the buyer for damages for loss of earnings 
for the reasonable time it will take to find alternative employment.

In addition, the buyer will be jointly liable with the seller for any failure by 
the administrators to inform and consult with employee representatives 
pursuant to TUPE. This is a significant risk, as penalties can be up to 13 
weeks’ pay per employee.

The sale of the business will invariably be carried out by administrators 
appointed by the courts to run the insolvent company for the benefit of 
its creditors. As the administrators’ primary duty is to the creditors, they 
are prevented from entering into agreements which are detrimental to the 
dividend, and so will not give indemnity protection to buyers as part of the 
deal. 

However, some may agree a price reduction in order to achieve a sale if the 
buyer is willing to put a value on the possible TUPE liabilities, and negotiate 
accordingly. 

Integration and Harmonisation
Having acquired a business, the buyer will need to continue to think about 
TUPE. As noted above, any employee who is dismissed for a reason which 
is connected with the transfer will have a claim against the buyer, unless 
the buyer can show that the dismissal was for an ‘economic, technical or 
organisational’ (ETO) reason which entails a change in the workforce.

This is likely to be the case where the buyer genuinely needs to reduce 
headcount as a result of duplication, but will only succeed where all 
employees (not just those who have come in through the acquisition) are 
considered for the remaining jobs and scored fairly against objective criteria.

Another effect of TUPE is to protect employee terms and conditions, as any 
attempt to vary the terms and conditions of the employees acquired by the 
transfer will be void at law, including extended notice periods and restrictive 
covenants (although in practice most employees will accept the changes 
provided the overall package is similar or perhaps more beneficial).

Further, these changes will almost certainly be ‘measures’ on which employee 
representatives should have been consulted, which could represent a risk of 
claims by employees for failure to inform and consult them over the transfer.

Practical Steps
When considering the purchase of an insolvent business, buyers should 
carry out as much due diligence as possible in the three main areas in which 
liability will pass to the buyer: (a) the number and costs of the remaining 
employees (b) the amount of consultation (if any) carried out during 
the administration and (c) the number of dismissals made during the 
administration.

Often administrators will be happy to provide information which is readily 
available, such as numbers of employees, salary costs and the actions they 
have taken since appointment. More difficult to obtain may be details of past 
liabilities, especially if, as is often the case, administrative staff who would 
have the knowledge to hand have already been dismissed.

Having established the numbers, the prospective buyer can calculate the 
maximum financial liability it could face on the employment front and 
factor this into price negotiations at the outset, as warranty and indemnity 
protection will be difficult to secure.

With the information to hand, buyers can then consider its strategies as to 
integration and harmonisation following completion of the acquisition. 

The new 
Employment Tribunal 
rules – an overview 
of the major changes 
By Doug Styles

The new employment tribunal’s rules of 
procedure are due to come into force on 
29 July 2013. The new rules, published as 
Schedule 1 of the Employment Tribunals 
(Constitution and Rules and Procedure) 
Regulations 2013 (SI 2013/1237) are intended 
to be concise and easier to understand than 
the current rules.

Key changes to the rules include:

•	 A sift stage for claims made to the 
employment tribunal. After the ET3 
and Response has been accepted by the 
tribunal, the claim and the response 
will be reviewed by an employment 
judge to identify any cases which are 
appropriate to strike out, in full or in 
part, for having no reasonable prospect 
of success.

•	 Case management discussions and 
Pre-hearing Reviews combined into 
one preliminary hearing at which 
administrative, procedural and 
substantive preliminary issues can be 
dealt with.

•	 Simplifying the withdrawal of a claim 
from the employment tribunal to no 
longer require the two step process 
being complied with. Going forward 
the claimant will not need to formally 
apply for a claim to be dismissed after 
it has been withdrawn.

•	 A removal of the £20,000 cap on the 
costs the tribunal can order.

Worth noting is some of the changes in 
the new rules reflect the requirement for 
fees to be paid to lodge a claim at the 
tribunal. New rule 11 allows a tribunal to 
reject an ET1 if it is not accompanied by 
an issue fee or a remission application. 
Furthermore, rule 40 states that, where a 
party has not paid any fee which is payable 
in respect of a claim, employer’s contract 
claim, application or judicial mediation 
in an employment tribunal, or presented 
a remission application, the tribunal will 
send the party a notice specifying a date 
for payment or presentation of a remission 
application. If, by that date, the party has 
not paid the fee or presented a remission 
application, the claim or application will 
be dismissed without further order, or the 
judicial mediation will not take place. 

Got you taped – how covert recordings by employees  
may be admissible as evidence
By Andrea Ward

Best practice in relation to disciplinary proceedings 
is to ensure that proper notes are kept and issued 
to the employee as soon as possible afterwards. 

Whilst the accuracy of notes can be challenged by both 
parties (mostly as a poor record of what was actually said, or 
done, in a hearing), audio recordings are more difficult to 
discredit. Most employers do not tape record their employee 
meetings, or disciplinary proceedings, but there is a growing 
trend of employees recording such hearings, presumably 
to protect themselves, or raise a complaint if they are 
dismissed, or subjected to other sanctions. High-tech, 
cumbersome recording equipment is not required – just an 
iPod, or smartphone will do – and employees can record 
lengthy discussions without detection and back up those 
recordings in case they are lost or wiped.

Covert recordings can come to light during employment 
tribunal proceedings, usually at disclosure stage, but 
sometimes during a hearing (for example when an 
unrepresented claimant introduces this evidence late). 
Employers can be caught off-guard by such developments 
in a case and even if their dismissal procedure was fair and 
reasonable, the fact that the employee has made a secret 
recording (which they naturally say casts doubt on the 
process), will raise doubts and increase costs, as the matter 
of admissibility is decided by the tribunal.

There are no specific rules for employment tribunals about 
the admissibility of covertly obtained evidence. Instead, the 
employment tribunal has a wide discretion over whether to 
allow evidence to be considered. If the evidence is relevant 
and it would be proportionate to allow it, then it may be 
admitted. However, the employment tribunal may still order 
that such evidence be excluded, if it is disclosed late; would 
breach the Human Rights Act 1998; or should be excluded 
as a matter of public policy. 

There is case law on the subject, from Chairman & 
Governors of Amwell View School v Mrs C Dogherty 
UKEAT/0243/06, in which the EAT ruled that covert 
recordings of employment meetings (especially disciplinary 
hearings), can be admitted as evidence in employment 
tribunals, but only the recordings made while the employee 
was present can be used. Recordings of panel deliberations 
(where the employee is not present) are not admissible. 

The claimant in this case had been dismissed for gross 
misconduct and issued a claim of unfair dismissal in the 
employment tribunal. Following the standard disclosure 
order, the claimant’s lay representative disclosed a large 
number of documents, including three “records” of the 
disciplinary and appeal hearings, including the panel 
of Governor’s deliberations. The fact that the claimant 
had made these recordings of her employer without the 
panel’s knowledge or consent became apparent at the 
tribunal hearing, which was then adjourned. However, the 
employment tribunal ruled that the claimant would be able 

to admit the recordings of the main hearings as evidence, if 
she disclosed the actual recordings and transcripts, before 
the rescheduled hearing. 

The respondent sought a review of the employment 
tribunal’s decision and argued at the EAT that the 
recordings should not be admitted on several grounds. 
The argument that there was a breach of human rights 
(the Governor’s right to respect for private and family life) 
failed, as the Governors were performing a quasi-public 
function and could not rely on such privacy. The EAT also 
found that the recordings could not be excluded on the 
grounds that they had been made ‘illegally’, unless it could 
be shown that there was authority for that, or there were 
public policy reasons to exclude them – for example, the 
recordings were made in breach of contract or in breach of 
any statutory provision. There were no such provisions in 
this case and the claimant was able to argue that her right 
to a fair hearing on the best available evidence would be 
compromised if the recordings were excluded.

More recently, in February 2013, the EAT considered 
the case of Vaughan v London Borough of Lewisham 
UKEAT/0534/12, which involved arguments relating 
to the claimant’s application to adduce in evidence 39 
hours of recordings she had made of her interactions 
with managers and colleagues, to support her claims of 
disability discrimination, victimisation and harassment, 
whistleblower detriment and unfair dismissal. The 
recordings included recordings of disciplinary hearings, 
where the employer made official notes, the accuracy of 
which were disputed by the claimant. The claimant in this 
case did not supply copies of the transcripts, nor the ‘tapes’ 
(which were actually held on an iPod) and the employment 
tribunal rejected her application to submit the recordings 
as evidence, on the grounds that she had not shown that 
they were of probative value. The EAT acknowledged the 
correctness of this decision as the claimant refused to 
provide the recordings and transcripts, but decided that 
there was no absolute reason why none of the recordings 
should be admitted in evidence, as parts of them could be 
potentially relevant to the issues and ought to be admitted 
in the interests of justice.

In his judgment, the Honourable Mr Justice Underhill made 
this comment:

“We should say.. that the practice of making secret 
recordings in this way is, to put it no higher, very distasteful; 
but employees such as the claimant will not doubt say that 
it is a necessary step in order to expose injustice. Perhaps 
they are sometimes right, but the respondent has already 
made it clear that it will rely on the claimant’s conduct in 
making these covert recordings, as illustrative of the way in 
which her conduct had destroyed any relationship of trust 
and confidence between her and it.”

continued on page 4
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On 30 May 2013 the EAT decided that the words 
“at one establishment” should be disregarded for the 
purpose of s.188 Trade Union and Labour Relations 

(Consolidation) Act 1992 (“TULCRA”).  This may have 
significant consequences as employers have obligations 
to engage in collective consultation with relevant 
representatives “[w]here an employer is proposing to dismiss as 
redundant 20 or more employees at one establishment within a 
period of 90 days or less…”.  

The effect of s.188 TULCRA has been that, for example, 
an employer proposing 10 redundancies at each of its 
London, Birmingham and Liverpool offices would not be 
required to engage in collective consultation, because the 30 
redundancies were spread across three establishments, each 
with fewer than 20 redundancies.  If the employer were also 
proposing 20 redundancies in its Cardiff office, it would be 
required to engage in collective consultation, but only with 
the affected employees in Cardiff, as the only establishment 
proposing 20 or more redundancies.

It has long been clear that s.188 TULCRA is not consistent 
with the European Collective Redundancies Directive 
98/59/EC (“Directive”).  Under the Directive member 
states must require collective consultation in one of two 
situations:  

(a)  where a certain number of collective redundancies is 
proposed in a particular establishment, that number 
depending on the number of employees within the 
establishment (10 redundancies where 21 to 99 

employed, 10% redundancies where between 100 and 
299 employed and 30 redundancies where 300 or more 
employed in the establishment); or 

(b)  where at least 20 redundancies are proposed within 
90 days, whatever the number of employees at the 
establishments in question.  

Section 188 TULCRA implemented none of the alternatives 
in the Directive but a combination of parts of them.  
However, it seems that in an appeal brought by USDAW 
in connection with the redundancies arising from the 
insolvency of Woolworths, the EAT has disregarded the 
express wording of s.188 TULCRA in order to make it 
compliant with the Directive. 

The EAT decision of 30 May 2013 (finding that the words 
“at one establishment” should be disregarded for the purposes 
of construing s.188 TULCRA) means that the collective 
consultation obligations under TULCRA are triggered 
whenever a business is proposing 20 or more redundancies, 
regardless of whether they are in a single establishment or 
spread across multiple establishments.

We await the EAT’s written decision but if reports are 
correct this represents a significant change in the law with 
important practical implications for employers.  Employers 
will now have to consider carefully whether they wish 
to keep the total of proposed redundancies below 20 
across their UK business in order to avoid the collective 
consultation obligations. 

Ignoring the “Establishment”: EAT extends the effect of 
collective consultation obligations
By Dan Peyton

The EAT also recognised that the respondent in this case 
would rely on the claimant’s recordings as evidence as to her 
credibility, since she had been asked on previous occasions 
whether she had made such recordings and had denied it. As 
an aside, last month the EAT separately upheld a decision to 
award costs against the Claimant in this case (estimated to 
be around £87,000), despite the fact she was unemployed and 
unrepresented before the tribunal.

These cases are different to cases of employee monitoring 
by employers (which is covered by the ICO’s Employment 
Practices Data Protection Code, Part 3). It is rare for covert 
monitoring of employees to be justified and it should only 
be conducted in exceptional circumstances where there is a 
legitimate business reason and it is done as part of a specific 
investigation into a serious allegation (of fraud, or other 
criminal activity for example). 

Employers should be aware of the risk of employees 
making covert recordings, especially in meetings and 

disciplinary hearings, as their evidence may be admissible 
in an employment tribunal. To address this risk, employers 
should issue clear ground rules on the conduct of hearings, 
expressly banning any recordings (other than note-
taking), and obtain the employee’s confirmation that they 
understand those rules. It is sensible to make a note that 
this has been explained to the employee at the start of any 
hearing and it should be noted that the employee confirms 
they understand and declare that they are not making any 
recording. This is a legitimate instruction and any breach 
of this ‘ground rule’ may be actionable separately. Covertly 
recording your employer is a breach of confidentiality 
and a breach of the implied term of mutual trust and 
confidence, which itself can evidence a breakdown in the 
employment relationship and will support an employer’s 
case for dismissal in many cases. However, it is still sensible 
to spell this out in company policies and at the start of any 
disciplinary hearing, to avoid a dispute later. 

Got you taped – how covert recordings by employees  
may be admissible as evidence continued from page 3


