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The Employment Tribunal 
system is overburdened. The 
number of accepted claims 
rose 56% from 151,000 in 

2008-2009, to 236,100 in 2009-2010. Of 
these, 161,900 involved representation by 
lawyers (source: Employment Tribunal 
and EAT statistics 2009-2010 (GB), 1 
April 2009 to 31 March 2010, Ministry 
of Justice, 3 September 2010). Of these 
claims, 71,300 were single claims – up 
14% from the previous year. However, of 
all claims brought at the Employment 
Tribunal, only 13% were successful, 32% 
were withdrawn, 31% settled, and costs 
were awarded to either party in fewer 
than 2% of the claims.

The current costs regime, where costs are 
awarded in only a small minority of cases, 
was designed to make the enforcement 
of employment rights accessible to all 
employees. However, the result has been 
that employers are forced to defend 
claims – only 13% of which are pursued 
to a successful conclusion – with virtually 
no prospect of recovering any proportion 
of the expense they have been forced 
to incur. Employers are forced to settle 
claims in order to avoid incurring legal 
costs which are often in excess of the value 
of the claim brought, and which cannot 
be recovered even if the employer wins.

One proposal to reduce the cost of the 
current system to British businesses – 
without denying meritorious claimants 
access to justice – is to require a claimant 
to pay a deposit in order to present 
a claim. However, a simple deposit 
requirement does not differentiate 
between meritorious and unmeritorious 
claims and risks discouraging the most 

vulnerable employees from bringing 
legitimate claims. Another proposal 
is a screening process for all cases, 
requiring a deposit for claims assessed 
at a preliminary stage as unmeritorious. 
Given the large number of claims, is 
this workable? Such a power already 
exists within the Employment Tribunal 
(Constitution and Rules of Procedure) 
Regulations 2004, but in our experience, 
it is rarely exercised.

Mediation has been suggested as an 
alternative to litigation and may assist 
in tackling the problem. However, it is 
not clear how mediation would serve 
to reduce the number of unmeritorious 
claims brought against employers. Indeed, 
the aim of mediation is often to achieve 
settlement between parties, not identify 
and dispose of claims without merit.

A further way to deter unmeritorious 
claims is for employment judges to 
be given wider powers to award costs 
against unsuccessful parties. This would 
require claimants to share the risk of 
litigation and not simply, without any 
risk, seek a nuisance settlement payment.

Defending a claim can be expensive, with 
legal fees between £15,000 to £20,000 
not being uncommon, and in some cases 
substantially more, whilst the median 
levels of award made in relation to 
various categories of claims range from 
approximately £5,000 to £8,500. In many 
cases, claimants would not be able to 
make payments of costs at this level, but 
means testing could be incorporated as 
part of a new costs regime. The purpose 
of such reform is not cost recovery, but 
reducing reliance on litigation. 
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The government has announced 
that the default retirement age 
(DRA) of 65 will be abolished 
from 6 April 2011. The draft 

Equality (Repeal of Retirement Age 
Provisions) Regulations 2011 are now 
published and provide for a transitional 
period, beginning on 6 April 2011, during 
which time employers may still lawfully 
compulsorily retire employees who reach 
the age of 65, or the employee’s normal 
settlement age, but only if the following 
conditions are met: (1) the statutory 
retirement notification (between six 
and 12 months prior to the proposed 
retirement date) has to been given on or 
before 5 April 2011; and (2) the employee 
has attained the age of 65 on or before 30 
September 2011. Employees who receive 
notification of retirement on or before 5 
April 2011, may request to work beyond 
normal retirement age, but must do so 
on or before 4 January 2012.

Once the DRA is abolished, employers 
will either have to objectively justify 
a fixed retirement age, or dismiss 
individuals on a case by case basis. But 
how easy will it be for employers to 
objectively justify compulsory retirement 
at a particular age? Some case law 
concerning partnerships (see Seldon 
v Clarkson, Wright & Jakes and another 
[2010] EWCA IV 899) suggests that 
certain factors may justify compulsory 
retirement at a certain age, such as 
ensuring the career progression of 
younger workers; facilitating planning by 
providing predictability regarding when 
vacancies will arise; and contributing to 
the congenial and supportive culture of 
the workplace by avoiding terminations 
for poor performance. However, factors 

like these are likely to be narrowly 
construed by Employment Tribunals.

In the majority of cases, without the 
possibility of compulsory retirement, 
dismissals of older employees will need 
to be dealt with case by case, in the same 
way they are for all other employees. 

Employers who decide to manage 
employee dismissals case by case, 
are likely to rely on performance 
management processes to dismiss 
employees no longer performing to 
acceptable levels. To avoid allegations 
that employers are discriminating on 
the grounds of age under the cloak 
of performance management, it will 
become even more important to ensure 
that employers properly monitor and 
assess employees’ performance across 
all age groups. This, with the removal 
of retirement as a potentially fair reason 
for dismissal, will increase employers’ 
exposure to claims for unfair dismissal 
and age discrimination.

The DRA’s abolition will also mean 
additional costs to employers in the 
continuing provision of benefits to a 
workforce working longer (there is to be 
an exception to allow certain insured 
benefits to cease at state retirement age, 
still currently 65). Pension schemes 
may still retain a normal retirement 
age and so employees’ rights to take 
their pensions at normal retirement age 
under their pension scheme will remain 
unaffected by the DRA’s abolition.

One view rejected by the government 
in its response to the consultation on 
the DRA’s abolition, was that evidence 
exists that age affects an employee’s 
performance. However, in defence of the 

DRA, a number of employers appear 
to have expressed the contrary view. 
The challenge likely to face employers 
is providing sufficient evidence that 
compulsory retirement at a particular 
age will be objectively justified.

Ensuring that employers properly 
monitor and assess the performance of 
their employees may provide the data 
to justify compulsory retirement for 
employees who reach a particular age. 
Similarly, a pattern may emerge over 
time that failure to impose compulsory 
retirement has an effect on one of the 
other possible factors which might 
justify compulsory retirement such as 
frustrating the career progression of 
younger employees.

If over time, a pattern emerges that 
provides evidence to support the 
imposition of compulsory retirement 
age for certain areas of employment, 
it may be open for those employers to 
re-introduce what amounts to a DRA, 
supported by evidence of objective 
justification from within their own 
experience. The question remains, 
however, of how such a fixed retirement 
age, even where justified, would interact 
with unfair dismissal legislation in cases 
where the individual concerned seems to 
fall outside the evidence used to justify 
the fixed retirement age.

Is the abolition of the DRA all bad for 
employers? Not necessarily. There may 
be advantages in retaining valuable 
employees beyond 65, terminating under-
performing employees and keeping 
employees motivated and performing to 
a higher standard who would often be 
approaching retirement. Time will tell. 

Key Issues for HR Managers
• Check for retirements due before the end of the transitional period (1 october 2011).

• monitor any current retirement procedures due to end after the transitional period.

• Consider whether your business has the evidence to justify a fixed retirement age.

• review contracts and policies and consider whether they need changing. 

• Consider the effect or removal of default retirement age on the provision of employee benefits.

• Determine whether appraisal criteria deal adequately with the performance issues you feel        
you may face with an aging workforce.

• ensure managers have been trained regarding the impact of age discrimination relating 
to conducting appraisals, allocation of work, dismissal of older employees, and general         
workplace culture.

Abolition of the Default Retirement Age 
by Doug Styles, Senior Associate



Changes to paternity leave entitlements will allow leave to be swapped 
from a mother to a father, and will apply to employees expecting a 
child – for whom they will be responsible – whose anticipated week of 
birth is on or after 3 April 2011. The legislation changes will enable 

fathers to be absent from work for up to 26 weeks.

What It Entails
Additional Paternity Leave (APL) will apply to the birth and adoption of a child, 
and can commence, at the earliest, 20 weeks after the date of the child’s birth 
or date of adoption placement. APL can be taken for a minimum of two weeks 
and for up to a maximum of 26 weeks. Employees must give at least eight weeks’ 
notice of their intention to take APL. This is designed to mirror the mother’s 
return to work notice requirements.

Eligibility
To be eligible, the employee must:

• Be eligible for Ordinary Paternity Leave (OPL).

• Continue to be employed by the same employer up to the date on which it    
is intended that APL will commence.

• Have a spouse, civil partner or partner who has taken maternity leave, 
returned to work, and has some untaken leave entitlements. For example, if 
the mother has taken 26 weeks of maternity leave, the father is entitled to 
take the remaining 26 weeks of the child’s first year as APL. 

Briefing Note – NESTs to Arrive From 2012 Bringing 
Compulsory Employer Pension Contributions
by Lucy Harrington, Associate

Briefing Note – Additional Paternity Leave
by Lucy Harrington, Associate

Sweeping changes to UK pension legislation are due 
to come into force from 2012, with the introduction 
of National Employment Savings Trusts (NESTs). 
Among the most radical changes will be automatic 

enrollment of employees into pension schemes, and 
compulsory employer and employee pension contributions.

The Pensions Act 2008 (the Act), which will implement these 
pension changes, received Royal Assent on 26 November 
2008, and the legislation will start to come into force on 1 
October 2012. 

The legislation will be implemented in stages, with the 
largest employers (currently proposed to be employers with 
120,000 or more employees) being the first required to 
implement the reforms from 1 October 2012. By September 
2016, all employers will be obliged automatically to enroll 
qualifying employees into qualifying pension schemes. 

The last group of employers required to implement the 
changes (1 September 2016) will be new employers who 
are first required to pay PAYE between 1 July 2015 and 

31 March 2016. Employers may adopt the requirements 
early, provided they can show that they understand the 
consequences of doing so, and that the pension scheme they 
use is a “qualifying pension scheme.”

Significance
NESTS will have significant effects on businesses that 
do not already contribute to employee pension schemes. 
Around 80% of the UK’s small businesses do not currently 
offer a workplace pension scheme (Department for Work 
and Pensions, Employers’ Attitudes and Likely Reactions 
to the Workplace Pension Reforms 2009: Report of a 
Quantitative Survey,” Helen Bewley and John Forth). The 
government suggests it will cost just £116 in year one for 
companies, with between two and four members of staff, to 
comply with auto-enrollment and an ongoing charge of £45 
a year for these businesses.

For further and specific advice as to how these changes 
will affect your business, please contact a member of 
McGuireWoods’ London Employment Team. 

For more information on APL, contact a member of McGuireWoods’ Employment Team. 



A drafting issue contained in 
the Equality Act 2010 has 
led to uncertainty as to the 
enforceability of compromise 

agreements. As a result, the Law 
Society has obtained two sets of advice 
from leading counsel which provide 
contrasting opinions.

For compromise agreements to be 
enforceable, employees are required 
to obtain advice as to their terms 
and effect from an “independent 
legal adviser.” This requirement was 
introduced to ensure that employees 
are aware of the consequences of 
entering into a compromise agreement, 
(i.e. that they will be prevented from 
bringing certain claims after signing the 
agreement). 

Unfortunately, section 147 of the 
Equality Act 2010, which deals with the 
conditions for compromise agreements 
relating to discrimination claims, 
does not replicate the wording used in 
the Employment Rights Act 1996 and 
previous discrimination legislation, 
as it includes a provision whereby 
“independent legal advisers” cannot 
include “a person who is acting for a 
person [who is a party to the contract or 
complaint or who is connected to such 
a person] in relation to the contract or 
complaint.” 

The provision’s intention is to ensure 
that employees receive legal advice from 
an adviser who is independent from the 
employer (i.e. who has not previously 
acted for the employer). However, 
the current drafting form does not 
differentiate between advisers who have 
acted for the employer prior to signature 
of the compromise agreement and 
those who have acted for the employee. 

Therefore, on the face of the current 
drafting, a legal adviser acting for the 
employee prior to execution of the 
compromise agreement cannot sign off 
a compromise agreement which seeks to 
settle discrimination claims under the 
Equality Act 2010. 

If this literal construction were 
correct, it would not only apply to legal 
advisers who have advised an employee 
throughout a matter, but could also 
apply to legal advisers as soon as they 
give employees the necessary legal advice 
required for the compromise agreement 
to be valid. It is very unlikely this was 
Parliament’s intention, but it is not yet 
clear how the Employment Tribunals 
will interpret the section.

Accordingly, until the wording of the 
section is changed by statute or its 
meaning clarified by the Employment 
Tribunal or courts, parties to 
compromise agreements which seek 
to compromise discrimination claims 
under the Equality Act 2010 have the 
following options:

 • Accept the risk that the 
compromise agreement may be 
unenforceable: Employers should 
consider inserting into compromise 
agreements a statement from 
the parties that they consider 
the employee’s adviser to be 
independent within the meaning 
of the Equality Act 2010, as this 
would make it more difficult for the 
employee to argue to the contrary 
later.

 • Enter into a COT3 agreement 
instead of a compromise 
agreement: This would avoid 
the problems of compromise 
agreements altogether. However, 

ACAS are often reluctant to 
become involved in pre-arranged 
settlements, particularly where the 
agreement is entered into before a 
claim has been brought, and have 
issued a statement to this effect. 

 • Delay payment until after the 
limitation period for bringing 
the claim has expired: Under this 
option, payment of any settlement 
monies would be delayed for three 
months after signature of the 
agreement for most employment 
claims, and six months for 
redundancy pay and equal pay 
claims. This would ensure the 
employee is unable to bring the 
claim once he or she has received 
the settlement payment.

 • Add repayment and/or 
liquidated damages clauses to 
the compromise agreement to 
apply if claims are brought: This 
option would provide employers 
with a mechanism to recover 
settlement sums paid through 
compromise agreements if claims 
are subsequently brought. However, 
unless correctly drafted, these 
clauses risk being classified as 
penalties, and as such may be 
unenforceable. To reduce this risk, it 
would be wise to either specifically 
apportion part of the settlement 
sum to the Equality Act 2010 claims 
or limit the repayment to any sums 
awarded in damages.

Employers should revisit the terms of 
their standard compromise agreements 
to ensure that they contain the greatest 
protection possible. 

Compromise Agreements: 
Why the Equality Act 2010 Has Affected Enforceability
by Lucy Harrington, Associate


