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 STATE INTERVENTION
 CHILD ABUSE  
I.
INTRODUCTION

 Although much of the law governing the medical care of children is indistinguishable from that governing the medical care of adults, certain features of the former are unique. These features arise in large part because minors are seem to need special protection from others and from themselves and are generally deemed incompetent (except in specific circumstances) to grant valid consent for their own treatment. The law's solicitude for the special needs of minors sometimes gives rise to poignant conflicts between the desires and values of parents, often inviolable in other settings, and those of the child or those of the state as parens patriae. Resolution of these conflicts often falls to the courts. In this chapter, some of the legal issues peculiar to the care of children are explored.
 II.   STATE INTERVENTION
The standard of care applicable to parents obliged to provide medical attention for their children is analogous to the standard of care for physicians accused of malpractice. As the New York Court of Appeals wrote when construing a state statute, "The standard is at what time would an ordinarily prudent person, solicitous for the welfare of his child and anxious to promote its recovery, deem it necessary to call in the services of a physician." 1  
In many jurisdictions, statutes permit the state to take custody of a neglected or dependent child, terms that are variously defined 2  but which have been construed to include a child deprived of medical services by the parents. 3  Examples of such deprivation include the denial of smallpox vaccination viewed by the parents as "harmful and injurious," 4  refusal to submit to surgery necessary to save the life of a fetus, 5  refusal to permit blood transfusion required for surgery to correct congenital heart disease, 6  and withholding chemotherapy from a child suffering from malignancy. 7  Statutes finding neglect under such circumstances have been upheld against attacks under the freedom of religion clauses of federal and state constitutions and under the due process clause of the U.S. Constitution. 8  In such circumstances, however, courts may instruct state authorities to respect the religious beliefs of the parents and to accede as much as possible to their wishes without interfering with the court‑ordered medical care. 9 
Although the precise limits of the requirement for the provision of medical care by parents are difficult to set, the Illinois statute construed in  Wallace v. Labrenz  10  may be fairly typical: 
 [T]he statute defines a dependent or neglected child as one which "has not proper parental care." . . . Neglect, however, is the failure to exercise the care that the circumstances justly demand. It embraces willful as well as unintentional disregard of duty. It is not a term of fixed and measured meaning. It takes its content always from specific circumstances, and its meaning varies as the context of surrounding circumstances changes. . . . [I]t is of no consequence that the parents have not failed in their duty in other respects. 11 
In many jurisdictions, a child treated in good faith solely by spiritual means in accordance with the tenets of a recognized religious body is exempt from the definition of a neglected child.. 12  Such statutes do not necessarily prevent a court from concluding in a proper case that spiritual treatment alone is insufficient or from ordering conventional medical therapy where needed, including, if necessary, ongoing monitoring after the acute problem is rectified. 13   These statutes may, however, raise thorny equal protection, First Amendment, and other constitutional issues, because they may give preference to one group of potential offenders over others based on that group's self‑proclaimed religious tenets and because they may involve the state in excessive entanglement with such questions as what a recognized religious body is, what its tenets are, and whether the accused acted in accord with such tenets. 14  Some courts, however, have no trouble finding that a parent's decision to "let God decide if the child is to live or die" is not the kind of religious belief protected under such statutes. 15 
Where medical intervention may be deemed elective, parental refusal of such intervention may be permitted if the court does not find neglect or dependency. 16  In some instances, courts have refused to intervene despite medically compelling circumstances. The Illinois Appeals Court, for example, declined to find a child neglected whose sibling had been sexually abused at home, who herself had twice gone into diabetic ketoacidosis probably because of "misuse of insulin" at home, and whose mother‑‑suffering from a psychiatric disorder exacerbated by the stresses of child care‑‑had a history of suicide attempts, sexual promiscuity, and placing the diabetic child in a foster home. 17  
Where, however, a parent's refusal to provide medical care is deemed egregious, criminal liability may be found. 18  Religious beliefs are no defense to neglect of this magnitude. 19  Significant neglect, however, even including neglect sufficient to cause death, may not necessarily be sufficient to sustain a charge of manslaughter. 20  This appears to be particularly true where the neglect is not shown to be willful. 21  
A.    Parens Patriae
The power that permits courts to intervene to mandate medical care for children whose parents fail to provide it is known as  parens patriae.  22  This is distinct from the police power that justifies, for example, fluoridation of water:
 The rationale of  parens patriae  is that the State must intervene . . . to protect an individual who is not able to make decisions in his own best interest. The decision to exercise the power of  parens patriae  must reflect the welfare of society as a whole, but mainly it must balance the individual's right to be free from interference against the individual's need to be treated, if treatment would in fact be in his best interest. 23 
 The  parens patriae  power allows the state constitutionally to act as the "general guardian of all infants." 24  Its origins are found in antiquity:
 In ancient Times the King was regarded as " Parens Patriae " of orphaned or dependent infants. . . . Under our system of government the state succeeds to the position and power of the King.  Both King and State exercise this power in the interests of the people. Society has a deep interest in the preservation of the race itself.  It is a natural instinct that lives of infants be preserved. 25 
 Under the doctrine of  parens patriae , courts are empowered to consent to treatment when the parents are unavailable to do so. This is seen where the parents have abandoned the child 26  or where they are just temporarily unavailable. 27  Court intervention in mandating therapy need not be predicated on an immediate threat to life or limb. 28  Although the criteria vary, one frequently invoked standard is the substituted judgment test: "In this case, the court must decide what its ward would choose, if he were in a position to make a sound judgment. Certainly, he would pick the chance for a fuller participation in life rather than a rejection of his potential as a more fully endowed human being." 29  Not only can the court overrule objections of both parent and child, but under the right circumstances it can overrule the objection of the surgeon who is to perform the procedure. 30 
A serious threat to life, however, is not per se grounds for the intervention of the court under the  parens patriae  doctrine.  If, for example, an infant is born with myelomeningocele, microcephaly, and hydrocephalus, and failure to operate would not place the infant in imminent danger of death, surgery may not be ordered over parental objection despite its efficacy in significantly reducing the risk of infection. In  Weber v. Stony Brook Hospital  the court noted:
 Successful results could also be achieved with antibiotic therapy. Further, while the mortality rate is higher where conservative medical treatment is used, in this particular case the surgical procedures also involved a great risk of depriving the infant of what little function remains in her legs, and would also result in recurring urinary tract and possibly kidney infections, skin infections, and edemas of the limbs. 31  
 The court concluded that the child was not neglected even though the parents had chosen the arguably riskier of two alternatives, both of which were considered valid choices by the available expert medical testimony.
1.
Life-Threatening Situations

The most commonly accepted situation in which medical therapy may be ordered for children over the wishes of their parents is where the life of the child is at stake. 32   In life threatening situations, courts will generally find that the parents are violating state statutes concerning child neglect or endangerment if they withhold medical treatment.  33  Courts have concluded that the strong interests of the state, coupled with the best interests of the child, outweigh the parents’ religious beliefs and rights. 34

Such intervention may be ordered even when the likelihood of success is only 50 percent. 35  State intervention, however, may be predicated on less critical medical need.  Parental objection is insufficient in most states to overcome state requirements for prophylaxis against gonococcal ophthalmia neonatorum. 36  Surgery has been ordered, despite opposition by the patient’s father,  where necessary to stabilize and prevent aggravation of a deformed foot when the surgery was deemed to be in the best interest of the child. 37  Even a tonsillectomy may be ordered over the objections of parents with religious reservations about the procedure, at least where the child is in the hands of a state department of social service. 38   Over parental objection, a court may order medically necessitated dental attention, including  plastic surgery for treatment of cleft lip and cleft palate. 39  Surgery may also be ordered if, despite the absence of a present threat to physical health, the court considers it necessary for the psychological well‑being of the child. 40 Accordingly, surgery has been ordered even though it was dangerous and offered only partial correction without cure of a facial deformity. 41  In addition, an autopsy may be ordered, notwithstanding religious proscription, where state law requires the authorities to determine the cause of death. 42

2.
Non-Life-Threatening Situations 
Parental refusals of medical intervention are most likely to be upheld where the child's condition is not life‑threatening and where the treatment itself would expose the child to great risk. 43  Such refusals are sometimes upheld even when the proposed therapy would offer great benefit to the child. 44  The court may also stay its hand if it is persuaded that the child is antagonistic to the proposed therapy and that his or her cooperation would be necessary to derive any benefit from the treatment. 45 
Most of the time, a court will avoid intervening when  the malady sought to be treated is not life‑threatening. 46  As we have seen, though, courts sometimes fail to intervene even in the presence of disorders that are clearly life‑threatening. In  In re Hofbauer  47  the parents of a seven year‑old boy with Hodgkin's disease treated him not with radiotherapy and chemotherapy but with nutritional or metabolic therapy including Laetrile. There was expert testimony that Laetrile is effective and the father indicated he would agree to conventional therapy if the physician prescribing the placebos advised it.  Persuaded that the parents were concerned and loving‑‑that the child was not neglected, the court held that "great deference must be accorded a parent's choice as to the mode of medical treatment to be undertaken and the physician selected to administer the same." 48  The statute at issue in Hofbauer  allowed the following interpretation:
 Adequate medical care does not require a parent to beckon the assistance of a physician for every trifling affliction that a child may suffer. . . . We believe, however, that the statute does require a parent to entrust care to that of a physician when such course would be undertaken by an ordinarily prudent and loving parent, "solicitous for the welfare of his child and anxious to promote its (sic) recovery." 49  
 The court refused to find as a matter of law that the boy's parents had undertaken no reasonable efforts to ensure that acceptable medical treatment was being provided him, given the parents' concern about side effects from medical management, the alleged efficacy of the nutritional therapy and its relative lack of toxicity, and the parents' agreement that conventional treatment would be administered to the child if his condition so warranted.   So long as they had provided for their child a form of treatment "recommended by their physician and not totally rejected by all responsible medical authority as, implied the court, treatment with Laetrile had been, the parents' position would be upheld." 50 
A different approach was taken in  Custody of a Minor . 51  Applying the best interest of the child rule, the court decided that the trial court was justified in concluding that "metabolic therapy was not only medically ineffective [in the management of leukemia] but was poisoning the child  . . .and, contrary to the best interests of the child." 52  This conclusion, in the court's opinion, justified the finding that the child was without necessary and proper medical care and that the parents were unwilling to provide the care required of them by the parental neglect statute.
The best interest of the child may justify intervention even when life itself is not threatened, as illustrated by  In re Karwath . 53   There, the parents had given their child up for adoption because of the mother's emotional illness and the father's unemployment and financial problems.  Concern about possible hearing loss and rheumatic fever prompted the child's physician to recommend a tonsillectomy, but the father demanded that surgery be withheld unless necessary beyond the shadow of a doubt. 54  Although the court's opinion does not elaborate on the point, this position was based on the father's religious faith. The father would agree to surgery as a last resort and only after the failure of chiropractic procedures and medicine.  The father also requested that the court require second and third opinions to confirm that the procedure was "necessary with reasonable medical certainty to restore and preserve the health of these wards of the State” before surgery could be undertaken. 55  Despite the father’s wishes, the court ordered that the surgery be performed. 56  The fact that the parents' objection was religiously based made no difference.
 Our paramount concern for the best interest and welfare of the children overrides the father's contention that absolute medical certitude of necessity and success should precede surgery.  Nor is it required that a medical crisis be shown constituting an immediate threat to life and limb. 57  

3. Transfusions

Only flesh with its soul—its blood—YOU must not eat.  And, besides that YOUR blood of YOUR souls shall I ask back.  From the hand of every living creature shall I ask it back; and from the hand of man, from the hand of each one who is his brother, shall I ask back the sould of man.  58

If anyone at all belonging to the house of Israel or the proselytes who reside among them eats any blood at all, against the person who eats blood will set my face, and I will but him off from his people; the life of every creature is identical with its blood. 59

These and other scriptural passages 60 provide the theological underpinning for the belief of certain religious groups, notably the Jehovah’s Witnesses, that blood transfusions are contrary to the law of God.  Since transfusions are a well-accepted component of the therapeutic armamentarium, many cases have examined the right of the state as parens patriae to protect the health of children with its jurisdiction as against the right of parents to raise their children according to their religious beliefs.  Parens patriae, defined in this context as “a sovereign right and duty  to care for a child and protect him from neglect, abuse and fraud during his minority,: has been the basis in a number of cases for compelling transfusion of a child whose parents objected on religious grounds. 61   As we have seen in other instances, the courts distinguish between religious beliefs and opinions, which are held inviolable, and “religious practices inconsistent with the peace and safety of the State.”  62  One court, in justifying a decision to order transfusion, wrote:

[I]t was not ordered that he eat blood, or that he cease to believe it that the taking of blood, intravenously, is equivalent of the eating of blood.  It is only ordered that he may not prevent another person, a citizen of our country, from receiving medical attention necessary to preserve her life.  63

A party seeking court intervention to a uthorize transfusion over parental objection is not exposed to civil liability.  64

As in other areas where religious beliefs and children’s welfare may conflict, a court may stay its hand where “the proposed treatment is dangerous to life, or there is a difference of medical opinion as to the efficacy of a proposed treatment, or where medical opinion differs as to which of two or more suggested remedies should be followed."” 65  At least one court refused to order transfusions where the patient had no minor children, the patient had notified the physician and hospital of his belief that acceptance of transfusion violated the laws of God, the patient had executed documents releasing doctor and hospital from civil liability, and his refusal appeared to pose no clear and present danger to dociety.   66  A court may refuse to order transfusions if the child is not faced with a threat to his or her life.

If we were to describe this surgery as “required,” like the Court of Appeals, our decision would conflict with the mother’s religious beliefs.  Aside from religious considerations, one can also question the use of that adjective on medical grounds since an orthopedic specialist testified that the operation itself was dangerous.  Indeed, one can question who, other than the Creator, has the right to term certain surgery as “required.”  The fatal/nonfatal distinction also steers the courts of this Commonwealth away from a medical and philosophical morass: if spinal surgery can be ordered, what about a hernia or gall bladder operation or a hysterectomy? . . . [A]s between a parent and the state, the state does not have an interest of sufficient magnitude outweighing a parent’s religious beliefs when the child’s life is not immediately imperiled by his physical condition.  67

A court will be most inclined to order a transfusion when life is threatened.  In some situations, this has been done even when the patient was an adult.  68  As a general matter, the willingness of the court to intervene increases in the case of a minor,  69  notwithstanding parents’ arguments on due process 70 and free exercise grounds. 71  Although courts are generally more reluctant to order transfusion for adults, when the adult is an expectant mother the court may well ignore the question of the right to transfuse the adult and proceed with the transfusion order based on the right to treat the child. 72

Where a child’t life is in danger, the court may adopt streamlined procedures to preserve life that would not be followed or tolerated under other circumstances.  For example, a transfusion can be ordered first and the hearing over the propriety of the order may be held later.  73  A hearing may be held in advance of the need for transfusion, for instance, where a mother near term has a history of Rh incompatibility and has given birth in the past to other children with erythroblastosis fetalis requiring transfusion.  74  Even in a state where a statute provides immunity from criminal prosecution for parents treating their children in accordance with their religious beliefs, the state may nevertheless appoint a guardian to approve transfusions when necessary to save the life of the child.  75  This is the mechanism by which most courts enter transfusion orders.  While courts ordinarily find neglect only where parents abandon their children or otherwise fail to provide for their basic needs, such a finding can be and often is reached where, over the sincere religious objections of parents, transfusion is required.  In State v. Perricone 76 a child was afflicted with congenital heart disease that, from the court'’ description, suggests tetralogy of Fallot.  Transfusions were required for propr management of his condition.  The parents, Jehovah'’ Witnesses, refused to permit such transfusions, and they were found guilty of neglect of their son even though the court found them to have "“incere parental concern and affection for the child.” 77

A group of Jehovah’s Witnesses in the state of Washington brought a class action seeking to have declared unconstitutional a state statute that declared a child dependent, and hence eligible for appointment of a guardian, where transfusion was or could be vital to save the patient and the parents refused to permit it. 78  The court upheld the statute as constitutional, and the Supreme Court of the United States affirmed per curiam.  79  The parents “have not failed in their duty to the child in other respects provides them no more shelter under such a statute than does the sincerity of their religious beliefs.”  80  In analyzing the tension between the free exercise claluse and statutes of this type, the court in People v. Pierson  81 wrote:  We place no limitations upon the power of the mind over the body, the power of faith to dispel disease, or the power of the Supreme Being to heal the sick.  We merely declare the law as given us by the legislature.”  82

A threat to the very life of a child is not always deemed necessary for a court to order transfusion over parental objection.  Where brain damage was threatened by rising bilirubin in a child with erythroblastosis fetalis, the court found sufficient grounds to order transfusion, even though no mention was made of an actual threat of life.  83  In In re Smapson  84 the parents did not oppose plastic surgery required for palliation of massive disfigurement of the right side of the face and neck secondary to von Recklinghausen’s disease (neurofibromatosis) in a fifteen year-old boy; they did, however, object to the transfusions that such extensive surgery would required, although there was no threat to life and, to diminish the surgical risks, the physicians advised delay until the boy was old enough to consent.  The trial court ordered surgery and was upheld on appeal.  The court rejected as too restrictive the argument that it could intervene only where the life of the child is endangered by a failure to act.  The Court of Appeals distinguished its earlier opinion in In re Seiferth 85 noting that Seiferth turned on the question of a court’s discretion and not the existence of its power to order surgery in a case where life itself was not at stake.  The court had no trouble finding that religious objection to transfusion does not “present a bar at least where the transfusion is necessary to the success of the required surgery.”  86

Where a child is approaching the age of maturity, and where his or her life is not in imminent danger, the minor patient may have the right to express an opinion about the morality of transfusions and his or her willingness to submit to them.  In In re Green  87 a sixteen year-old boy with scoliosis required surgery to prevent his eventually becoming bedridden.  His parents, Jehovah’s Witnesses, opposed the use of transfusions that the surgery would necessitate.  The record did not disclose whether the patient himself was a Jehovah’s Witness or planned to become one.  The court wrote:

Unlike Yoder and Sampson, our inquiry does not end at this point, since we believe the wishes of the sixteen year-old boy should be ascertained; the ultimate question, in our view, is whether a parent’s religious beliefs are paramount to the possibly adverse decision of the child.  While the records before us gives us no indication of the child’s thinking, it is the child rather than the parent in this appeal who is directly involved which thereby distinguishes Yoder’s decision not to discuss the beliefs of the parents vis-à-vis the children.  In Sampson the Family Court judge decided not to “evade the responsibility for a decision now by the simple expedient of foisting upon this boy the responsibility for making a decision as some later date . . .”  While we are cognizant of the realistic p roblem of this approach . . . we believe that the child should be heard.  88

More recently, however, both the Illinois and the United States Supreme Courts stopped short of imposing their authority when the unborn child’s life was endangered because the mother refused, on religious grounds, to undergo a cesarean section.  The Illinois Supreme Court declined to review an appeallate court decision that upheld a Pentecostal’s right to refuse a cesarean section delivery, even though physicians deemed it essential for her unborn child’s survival, and the United States Supreme Court, in Baby Boy Doe v. Mother Doe, 89 followed suit by declining to order the lower court to convene an emergency hearing in the case.

B.
Police power
Certain public health measures are enacted pursuant  to police power and upheld by the courts despite parental objection on a variety of grounds. The two best examples of this in the health care area are the vaccination of school children and fluoridation of water supplies, performed primarily for the benefit of children. Police power is an umbrella term not readily susceptible to precise definition:
 While it is perhaps, almost impossible to frame a definition of the police power which shall accurately indicate its precise limits, so far as we are aware, all courts that have considered the subject have recognized and sanctioned the doctrine that under the police power there is general legislative authority to pass such laws as it is believed will promote the common good, or will protect or preserve the public health; and the power to determine what laws are necessary to promote or secure those objects rests primarily with the general assembly, subject to the power of the courts to decide, whether a particular enactment is adapted to that end. 90 
 Often, regulations are promulgated not by the legislature but rather by a municipality, a board of public health, or some other arm of the state.  In general the courts will give deference to determinations made by these bodies:
 [D]etermination by the legislative body that a particular regulation is necessary for the protection or preservation of health is conclusive on the courts except only to the limitation that it must be a reasonable determination, not an abuse of discretion, and must not infringe rights secured by the Constitution. 91

Under this standard, most such regulations such as this one will be upheld, because "abuse of discretion" is seldom found.
1.
 Vaccination.
 Some health professionals today may be surprised to learn that there is a long history of disputes, continuing to recent times, concerning the validity of state and local regulations that require vaccination of school children as a prerequisite for attendance in public schools. 92  A number of early decisions upheld these regulations only because an epidemic of smallpox in the patient’s community warranted vaccination as an emergency measure. 93  In some cases the constitutionality of the vaccination requirement was upheld only because the court construed it to mean not that vaccination was mandated but rather that school attendance without vaccination was not permitted. 94  More recently, it has been held that a child has no absolute right to enter school without immunization, and the school board has full authority to compel it. 95 
Questions of federal constitutionality, at least, were essentially laid to rest in the case of  Jacobson v. Massachusetts . 96  In  Jacobson  an adult fearful of side effects as a consequence of a bad experience with immunization as a child refused to submit to vaccination despite a compulsory vaccination law. The court upheld his conviction:
 There is, of course, a sphere within which the individual may assert the supremacy of his own will, and rightfully dispute the authority of any human government . . . to interfere with the exercise of that will.  But it is equally true that in every well‑ordered society charged with the duty of conserving the safety of its members the rights of the individual in respect of his liberty may at times, under the pressure of great dangers, be subjected to such restraint, to be enforced by reasonable regulations as the safety of the general public may demand. 97 
 The court found no violation of equal protection in the statute's exception favoring children who are medically unfit to be vaccinated, despite the absence of such an exception for adults in like condition, both because there was no reason to suspect that an unfit adult would be required to submit to vaccination and because regulations appropriate for adults are not always safely applied to children. 98  Few cases before and apparently no cases after Jacobson  have found vaccination requirements to be unconstitutional. 99  The courts have rejected constitutional attacks on both equal protection and due process grounds. 100 
Despite the special solicitude of the courts for First Amendment rights, compulsory vaccination has been upheld even when it conflicts with the religious beliefs of citizens. 101  This is true even where, under state law, a board of education was empowered, although not required, to exempt a child whose parents object to immunization on religious grounds. 102  Personal liberty, including freedom  of religion, is a relative and not an absolute right, which  must be considered in the light of the general public welfare. 103  The right to practice religion freely does not include liberty to expose the community or the child to communicable diseases or the latter to ill health or death. 104  Nevertheless, some courts, generally in earlier cases only, have found it necessary to point out that vaccination requirements do not prevent children from attending schools, and children who are thereby excluded are excluded by their own consciences. 105  In other cases the courts have questioned whether the plaintiff's religious beliefs really did compel the conclusion that vaccination was immoral. 106 
 Where, however, a statute provides an exemption for members of a recognized church or religious denomination whose tenets conflict with the practice of vaccination, a mother's opposition based on her personal belief in the Bible and its teachings was sufficient to entitle her and her children to the exemption. 107  A similar statute was held not applicable to a man objecting to immunization because one of his children had earlier contracted hepatitis secondary to a diphtheria shot.  In so holding, the court found no violation of equal protection or due process. 108  Where exemptions are enacted for persons religiously opposed to vaccination, a local school board may not be given discretion to determine who can qualify. 109 
The vaccination regulations have been repeatedly upheld as a reasonable exercise of the police power. 110  There need no longer be evidence of an epidemic, 111  nor even of a single case, 112  to warrant imposition of the regulation. The regulation does not involve the state in the practice of medicie. 113  Evidence impugning the value of vaccination need not even be considered by the courts because such evidence is more appropriately presented to the legislature  or its duly constituted agencies, such as the State Board of Health. 114  
Finally, there is no violation of the right to a free public education, nor is it a violation of state compulsory education laws to make vaccination a prerequisite to school attendance: "[H]ealth measures prescribed by local authorities as a condition of school attendance do not conflict with statutory provisions conferring on children of proper age the privilege of attending school, nor with compulsory education laws." 115  This is true even though it leads to the exclusion of children whose physical condition precludes vaccination. 116  It has been held that, where a father did nothing to prevent the vaccination of his son, the child was not neglected under a regulation that barred him from school because he was unvaccinated. 117  More often, however, failure to provide for vaccination of a child may warrant a finding of parental neglect and the resultant appointment of a guardian to consent to and arrange vaccination. 118 
III.
 CHILD ABUSE
The prevalence of child abuse in the United States is alarming, and the harm it causes is enormous. 119  Estimates range from more than 1 million to as many as 4 million reported incidents per year.  120   In 1997 alone, child protective services agencies investigated an estimated 2 million reports alleging the maltreatment of approximately 3 million children and determined that just under 1 million children were victims of substantiated or reported child abuse and neglect. 121  While this number is alarming, it actually reflects a slight decrease in the number of victims of substantiated or reported child maltreatment between 1996 and 1997, going from slightly over one million in 1996 (1,030,751) to just under one million in 1997 (984,000).  122  This was the first decline recognized in the 1990’s, as overall rate of child maltreatment increased 18 percent during the period from 1990 to 1996.  123

Child abuse is the most common cause of death of small children in the United States. 124  In fact, children age 3 and under accounted for more than three-quarters of the estimated 1,196 child deaths that occurred nationwide in 1997 as a result of abuse of neglect.  125  The problem has reached epidemic proportions despite the fact that abusers can be convicted of such serious crimes as assault and battery or manslaughter. 126  Additionally an abuser who fatally injures a child may, in certain circumstances and jurisdictions, be sentenced to death.  127  Tragically the perpetrators of child abuse have often been victims of child abuse themselves; the problem poses the very grave threat of self‑perpetuation. 128 
Perpetrators of child abuse have been characterized as psychopaths and sociopaths who are prone to alcoholism, drug abuse, sexual promiscuity, unstable marriages, and criminal activity.   A 1999 study by the National Center on Addiction and Substance Abuse found c hildren of s ubstance abusing parents 3 times more likely to be abused and 4 times more likely to be neglected than children of non-substance-abusing parents.  129  Abuse most commonly occurs at the hands of the parents.  In fact, in over 75 percent of the reported cases, the parents are the perpetrators of the abuse, and in another 10 percent of the cases, the perpetrators are other relatives of the victim.  130  People in other caretaking relationships to the victim, such as foster parents, account for only about 2 percent of all reported cases of abuse.  131  While 80 percent of all perpetrators are below the age of 40, women are more likely to be perpetrators of physical abuse and men are more commonly found to be perpetrators of sexual abuse.  132
While children from families of all income levels suffer maltreatment, some data link child abuse to socioeconomic status.  In a recent study, the National Center on Child Abuse and Neglect found that children from families earning $15,000 or less annually were 25 times more likely to have been abused or neglected than children from families earning $30,000 or more annually.  133  Such data suggest that stress and poverty may be related to abuse and neglect.  

 Caffey, however, whose pioneering work in 1946 was in large measure responsible for the now widespread recognition of the battered child syndrome, challenges many of the prevalent theories on causation of child abuse::
 Perpetrators . . . are characteristically of normal intelligence and represent all races, creeds, in all cultural, economic, social and educational levels and are distributed proportionately in all parts of the country.  As a group, with a few exceptions, they suffer from the same neuroses, the same emotional and character problems in the same range and degree as any randomly selected group of same milieu and size. Less than 10% are psychopaths. 134 
 It may be that different authors base their conflicting conclusions on their experiences with patient populations of different socioeconomic classes. Alternatively, underreporting may be even more common in middle and upper class families than it is among the poor. 135 
A.
 Battered Child Syndrome
In their classic article on child abuse, Hefler and Kempe wrote that "the syndrome should be considered in any child exhibiting evidence of fracture of any bone, failure to thrive, soft tissue swellings or skin bruising, in any child who dies suddenly, or where the degree and type of injury is at variance with the history given regarding the occurrence of the trauma." 136  The authors supply additional details:
 The battered‑child syndrome may occur at any age but, in general, the affected children are younger than three years. . . . [T]he child's general health is below par, and he shows evidence of neglect including poor skin hygiene, multiple soft tissue injuries, and malnutrition. One often obtains a history of previous episodes suggestive of parental neglect or trauma. A marked discrepancy between clinical findings and historical data as supplied by the parents is a major diagnostic feature. . . . The fact that no new lesions . . . occur while the child is in the hospital . . . lends added weight to the diagnosis. . . . Subdural hematoma, with or without fracture of the skull, is . . . an extremely frequent finding. . . . The characteristic distribution of these multiple fractures and the observation that the lesions are in different stages of healing are of additional value in making the diagnosis. 137 
 Pattern scars or bruises, such as cigarette or immersion burns; lacerations or abrasions of areas not normally so injured, such as the palate or external genitalia; and behavior changes (noncompliance, anger, isolation, destructiveness, developmental delays, excessive attention‑seeking, and lack of separation anxiety) are also characteristic. 138   It would seem, then, that a physician confronted with this clinical picture would be justified in entertaining a diagnosis of child abuse. 139 
Neglect, in contrast to physical abuse, is more apt to present as malnutrition, recurrent pica, chronic fatigue or listlessness, poor hygiene, inadequate clothing for the circumstances, or lack of appropriate medical care, such as immunizations, dental care, and eyeglasses. 140  Behavioral signs, including poor school attendance, age‑inappropriate responsibility for tasks such as housework, drug or alcohol abuse, and a history of repeated toxic ingestions, also may be present. 141  
Sexually abused children may have difficulty walking or sitting; thickened and/or hyperpigmented labial skin; torn, stained, or bloody underclothing; bruised or bleeding private parts; vaginal discharge, pruritus, or both; recurrent urinary tract infections; venereal disease; pregnancy; and lax rectal tone. It is reasonable to expect that these unfortunate children may be at increased risk for AIDS, although the most common cause of this syndrome in children is undoubtedly maternal‑fetal infection. 142  A vaginal opening greater than 4 mm in horizontal diameter is said to be characteristic of the sexual abuse of prepubescent girls. 143  Victims of sexual abuse may also have poor self‑esteem, attempt suicide, display regressive behavior such as enuresis, masturbate excessively, be sexually promiscuous, withdraw from reality, express shame or guilt, and experience distortion of body image. 144  
Not all cases, of course, will present in classic fashion, nor will typical findings always be caused by child abuse. "Any one may coincidentally show a variety of types of physical marks (e.g., a black eye, cut lip, bruised ears, scratches, and diaper rash burns), even though their parents may be loving, concerned and reasonably careful." 145   Hence, diagnosis may not be straightforward, particularly since the history is unlikely to be easily obtained from intimidated young patients or from their guilt‑ridden parents.
B.
 Reporting Child Abuse
In every American jurisdiction, it is the legal obligation of the examining physician to report suspected cases of child abuse to authorities designated by statute. 146   Significantly, all the statutes provide immunity from civil liability for physicians reporting suspected child abuse in good faith  (vide infra).  Typically the immunity extends to suits for slander, libel, breach of confidence, or invasion of privacy.  Some statutes, such as North Dakota's, extend this protection to any reporter, other than the alleged child abuser, whether acting under statutory compulsion or not. 147  Almost all states now require professionals in other fields to report as well, including those in education, social work, child care, and law enforcement. 148   In 1997, more than 80 percent of all reports of child abuse that led to an investigation came from professionals in numerous areas, including educators, law enforcement and justice officials, social service workers, and medical and mental health personnel.  149  
Abusive parents have attacked these laws on a variety of grounds. In several cases the constitutionality of interrogating the suspected abusers without first issuing Miranda warnings was challenged. In all cases this argument was rejected. 150  An alleged abuser attacked as unconstitutionally vague a statute permitting an inference of neglect to be drawn where there is evidence of illness or injury to a child in the custody of a parent, guardian, or custodian who is unable to give satisfactory explanation for the illness or injury. Here, too, the statute was upheld. 151   A reporting statute was also upheld under a father's claim that it unconstitutionally infringed on his interest in seeking psychiatric help; there was no violation of his privilege against self‑incrimination where the statute did not impose investigative duties on the psychiatrist and did not compel him to reveal details given by the patient. 152  
Some parents have tried to invoke the physician‑patient privilege to shield themselves from the effects of disclosure. This argument has been rejected on grounds that the policy considerations underlying the reporting statutes trump those justifying the doctor‑patient privilege. 153   In Alaska, however, a clinical psychologist successfully invoked the privilege between himself and his child‑molesting client, despite a reporting law abrogating the privilege, because the abrogation applied only to child protection proceedings instituted to identify and protect victims, not to criminal proceedings resulting from a report of abuse. (The decision neither required nor provided any answer to the question whether the psychologist's client could have invoked the privilege.) 154   In California, communication between psychotherapist and defendant‑patient was privileged, where the information that could be gleaned was mere repeated data already obtained from the victim. 155  Thus, with few exceptions, then, the courts have upheld reporting statutes.
Notwithstanding the existence and validity of these laws, many cases of child abuse are believed to go unreported, as noted above.  Numerous reasons have been proffered to explain this phenomenon.
Until relatively recent times, of course, the battered child syndrome was not regularly recognized even by medical specialists. 156  The common law imposed no duty to report, even when the syndrome was recognized. 157  As noted, the diagnosis is not always clear to the clinician 158  and the legal definition may vary with the jurisdiction. 159 
Physicians knowledgeable about child abuse suspect that reporting may make the parents both more abusive and more reluctant to seek further medical care for their child in the future. 160   Hence, unless it is possible to hospitalize the patient long enough to ensure that a satisfactory foster home for the victim or effective counseling for the parents can be secured, the physician might be justified in concluding it is in the child's best interest not to report. The physician may anticipate that the child will remain in the parents' care, despite their abuse, as often happens in all but the most egregious cases. The physician may conclude that the best hope for serving the child is to maintain good rapport with the parents and work to prevent recurrences privately without the intervention of the authorities. The physician may also hesitate to report questionable cases so as not to contribute to the undeserved but heartfelt guilt of blameless parents whose children's injuries are unrelated to abuse. 161  
Some physicians may be unwilling to believe that parents could willfully injure their own child. 162  Other practitioners may remain silent from a misplaced loyalty to confidentiality, failing to recognize that the patient is not the parent  but the child. Some may simply not know correct reporting procedure. 163  Some may fear the economic consequences of antagonizing the patient's parents who, if not patients themselves, are at least the minor patient's financial guarantors. Parents may also be willing and able to harm the physician's reputation in the community by claiming that he or she has made terrible and unwarranted accusations about them. 164  
One powerful reason physicians fail to report cases of abuse may be a fear of civil liability for doing so. Many may be unaware that, under the reporting statutes in effect at the time of this printing, in all U.S. jurisdictions, they enjoy immunity from suit even if they misdiagnose child abuse. 165  This immunity has been upheld under state constitutional due process attack. 166  A physician may not be able to rely on such a statutory grant of immunity, however, if he or she informs some person or agency of his or her suspicions but fails to report the suspected child abuse in the manner required by law. In a 1992 California case,  Searcy v. Auerbach , 167  a child's mother was allowed to sue a psychologist for libel, professional negligence, and intentional, as well as negligent, infliction of emotional distress after he told her ex‑husband in writing that he suspected her child was abused while in her custody. Merely telling the father, who related the suspicions to Texas authorities, did not comply with the California statute and therefore no immunity attached.
Similarly, in Missouri a physician could not rely on the immunity granted under a child abuse reporting statute because he reported the abuse he erroneously suspected to the police, not to the Division of Family Services, as required by the statute. 168 
Even where a physician is quite confident of a diagnosis of child abuse, he or she may fail to report because of the threat of mere possibility of legal entanglement. 169  It has been argued that immunity provisions are unnecessary because such causes of action as defamation, malicious prosecution, or breach of confidence are all defeated by a showing of good faith. 170  The weakness of this argument is apparent, however, because physicians are unlikely to be aware of the effectiveness and availability of this defense and because, even if they were so aware, they might still dread the possible need to mount a defense at all. 171 
In general, physicians are probably also unaware that in at least 42 states, a failure to report child abuse can result in criminal prosecution. 172  As a rule, such failures are classified as misdemeanors, 173  and criminal penalties have been criticized because the symptoms of battered child syndrome may be subtle. 174  A search of reported state cases reveals no criminal prosecutions for failure to report, however. 175  It is unlikely that misprision of a felony remains viable as a theory on which to ground criminal prosecution for non-reporting. 176 
 On the other hand, some commentators have claimed that mandatory reporting laws are meaningless if toothless, that sanctions make it easier for the physician to placate parents irate about mistaken reporting, and that even small penalties create a stigma physicians would seek to avoid. 177  Considering the rarity of criminal actions against non-reporting doctors, however, these arguments seem, at least at present, to have more theoretical appeal than practical value.
C.
 Allegedly Negligent Failure to Report
Rarely have malpractice claims been reported in which the theory of liability was negligent failure to report child abuse (as opposed to negligent diagnosis and/or reporting as alleged in  Searcy v. Auerbach  178 ). In  Landeros v. Flood,  179  however, the California Supreme Court held that such a theory stated a cause of action under California law. In Landeros  an 11‑month‑old girl was brought to codefendant hospital for diagnosis and treatment of a comminuted spiral fracture of her right tibia and fibula, for which the mother could offer no explanation. The child demonstrated numerous bruises and abrasions and, unbeknownst to the defendant examining physician, a non-depressed linear skull fracture as well. Although the physician properly set the child's leg, he failed to diagnose and report child abuse. The patient was released to the care of her parents, who inflicted multiple subsequent injuries, including human bites and second‑ and third‑degree burns sufficient to render likely the loss of use or the amputation of her left hand. Later, the child's new foster parents sued both doctor and hospital for negligence for failing to report the case on initial presentation, on theories of common law negligence, noncompliance with the penal code section requiring reports of injuries related to any violation of state law, and noncompliance with the child abuse reporting statutes. 180 
The Supreme Court of California held that the plaintiff was entitled‑‑although because of the reporting statute, not required 181 ‑‑to show by expert testimony that the standard of care at the time of the events in the case included reporting and that therefore the trial court was in error in sustaining  the defendant's demurrer on this issue. 182  The court rejected  the defendant's theory that the parents' later beating of the patient was a superseding cause absolving the defendant of responsibility, because if such beatings were reasonably foreseeable they would not give rise to a defense. 183  The court held further that the plaintiff was entitled to show noncompliance with the reporting statutes to raise a presumption of failure to exercise due care as an alternative legal theory to common law negligence. 184   Hence, in California, a physician who negligently fails to report a suspected case of child abuse may be found liable in a civil action. The California court did indicate, however, that to establish criminal liability, one must show that the physician was actually aware of the child abuse, so that the failure to report is not merely negligent but willful. 185  There is at least one other unreported California case in which negligence per se was alleged against the defendant physician for breach of statutory duty to report, but the $5 million suit was settled out of court for $600,000. 186 
The few reported cases since  Landeros  have adopted a different position on the issue of civil liability for failure to report child abuse. The Georgia and Minnesota courts of appeals have held that no private right of action is created by their respective child abuse reporting statutes. Accordingly they have refused to allow civil suits against doctors. In  Cechman v. Travis  187  an administratrix sued a hospital and treating physicians on behalf of a deceased child who was killed by her abusive father after being treated at the defendant institution. Although a criminal statute required that a licensed physician report suspected cases of child abuse, the court held that the statute created no private right of action in tort, in favor of an abused victim. 188  Furthermore, the physician had no common law legal duty to protect the child from the father, thus no common law medical malpractice claim would lie. 189  
Likewise, in  Valtakis v. Putnam  190  the Minnesota Court of Appeals held that Minnesota's Child Abuse Reporting Act did not create a private right of action. The case involved a suit against a psychologist and others for failure to make a proper report of a child's sexual abuse. The victim alleged that Minnesota Statute Section 626.556 created two penalties‑‑a misdemeanor sanction and a civil suit. 191  The court disagreed. The court found that (1) the defendants had complied with the statute, (2) "no common law duty existed before the statute was enacted," and (3) a reading of the statutory language revealed that no such right of action was either expressed or implied. 192 
In  Marcelletti v. Bathani  193  the Michigan Court of Appeals likewise declined to extend a private right of action to an injured infant, despite clear statutory language creating civil liability for failure to report suspected child abuse. In Marcelletti  the injured infant sued a physician, Dr. Bathani, for failing to report the abuse of another unrelated child by a babysitter common to both children. The court refused to extend a right of action to the plaintiff because the statute provided an action for civil liability only to a child whose harm was proximately caused by a failure to report. The court found that the Marcelletti  infant's injury was not proximately caused by failure of the defendant to report the abuse of another unrelated child. 194  Moreover, ruled the court, no common law duty existed in Michigan that would support a civil action against Dr. Bathani. 195  The ability to sue, where otherwise appropriate, was a creature of statute only.
Despite  Landeros,  the more recent decisions suggest that in the absence of explicit statutory authorization, the courts may be reluctant to extend a private right of action to plaintiffs alleging harm from failure to comply with reporting statutes.
D.
 State Liability
Agencies charged with responsibility for placement of foster children have in some cases been held liable under the reporting statutes for abuse by the foster parents they have selected, where the agencies knew or should have known of the abuse. 196  Some courts have found an affirmative obligation under the Fourteenth Amendment to protect or to intervene on behalf of a known or suspected child abuse victim where a special custodial relationship is created or assumed by governmental agencies. 197   Another court, ruling that a child confined to a state mental health facility has a substantive due process liberty interest in reasonably safe living conditions, found a violation of that interest where foster parents with whom the state had placed the child severely injured him and the state failed to intervene. 198  Where, however, a child is abused by his father while in the father's custody, a county agency is under no duty to protect the child, even though it knew of the abuse, as the state had played no part in the creation of the dangers the child faced, nor had it done anything to render the child any more vulnerable to such dangers. 199  That the state had once taken temporary custody of the child did not alter this conclusion, since in returning the child to his father's custody it placed him in a position no worse than that in which he would have been had it not acted at all. 200  
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