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Following the decision of the United States Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, Inc.1 and, more recently, its holding in Kumho Tire Co. v. Carmichael,2 a wealth of authority has developed concerning the limitation or exclusion of the testimony of purported expert witnesses in proceedings in the federal courts.  While a complete discussion of the criteria for the admissibility of expert testimony set forth in Daubert, Kumho Tire, and their progeny is beyond the scope of this article, it is well established that federal trial judges are to assume a “gate keeping” role in which they screen proffered expert evidence to determine its fundamental reliability and relevance before it is presented to a trier of fact.  Application of this doctrine has led to widespread uses--particularly in complex litigation matters--of  “Daubert motions” or “Daubert hearings.”  In cases where expert testimony is required to establish a prima facie claim or defense,  limitation or exclusion of an expert on Daubert/Kumho Tire grounds has often resulted in a final disposition of matters short of trial in these federal forums.

A more elusive but no less potent question is whether the Daubert/Kumho Tire rationale has any application in state court proceedings and, in particular, those in the Commonwealth of Virginia.  The Supreme Court of Virginia has not formally embraced the holdings of Daubert or Kumho Tire.  Federal Rule of Evidence 104, which provides that preliminary questions concerning the admissibility of evidence fall within the province of the court, has no analogous provision in the Rules of the Supreme Court of Virginia.  Moreover, with regard to any pretrial testimony of a proffered expert witness being used in support of a dispositive motion, Virginia practitioners are limited by the prohibition against the use of discovery depositions in support of a motion for summary judgment or motion to strike evidence contained in Supreme Court Rule 3:18 and Virginia Code section 8.01-420.

These issues notwithstanding, there is ample guidance in Virginia law to establish that (1) expert testimony that is unreliable or that is irrelevant to the case at hand is inadmissible before the trier of fact in state court, and (2) the state court trial judge does indeed have a burden as a “gate keeper” with regard to such evidence.  In fact, Daubert-type challenges of proffered expert testimony, either on an in limine basis prior to trial or at trial outside the presence of the jury, are not at all uncommon in Virginia state courts.  Moreover, where expert testimony that is essential to a party’s claim or defense is excluded from evidence, summary disposition is appropriate and has been granted by numerous trial courts across the Commonwealth.

This article discusses the legal backdrop and procedural framework for challenges to the admissibility of expert testimony under a Daubert/Kumho Tire rationale in Virginia state courts.  Perhaps more important, it chronicles several instances where such objections to expert testimony have been raised, often successfully, in these Virginia trial courts.

I.
Daubert in Virginia:  It’s Been Here All along

Virginia Code section 8.01-401.3 provides the foundation for the admissibility of expert testimony in civil proceedings within the Commonwealth, stating:

A.  In a civil proceeding, if scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.3
This provision was identical in language to Federal Rule of Evidence 702 governing testimony by experts until the latter provision’s amendment effective December 1, 2000.  The 2000 amendment to Federal Rule of  Evidence 702 added language to qualify that expert testimony is admissible only “. . . if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.”4  This  amendment to the federal rule formalizes the criteria prescribed by the United States Supreme Court in Daubert and Kumho Tire.

Given the identical language of these evidentiary provisions, do the Daubert and Kumho Tire holdings specifically apply in the state courts?  While the Supreme Court of Virginia has not explicitly so stated, in analogous circumstances in which a state court rule mirrors a federal rule, the Supreme Court has found that federal court interpretations of the federal rule are persuasive authority.5  In fact, in construing Virginia Code section 8.01-401.1, which concerns the permissible basis of expert opinion testimony, the Supreme Court has specifically looked for guidance to federal authority interpreting the corresponding Federal Rule of Evidence 703.6  As a general proposition, there certainly is reason for the standards to be equivalent, for there is an obvious concern about forum shopping if there are inconsistencies between the state and federal courts with regard to the admissibility of unreliable or irrelevant expert testimony.

Beyond these considerations, any reluctance of state courts to embrace the philosophy embodied in Daubert and Kumho Tire is unjustified given the ample authority from the Supreme Court of Virginia ratifying these principles, if not specifically adopting the holding of the U.S. Supreme Court decisions.  In fact, it is well established under Virginia law that (1) the state trial courts have a gate keeping responsibility, which they cannot abrogate; (2) expert testimony in these courts must be reliable before it is admissible; and (3) such expert testimony must also be relevant to the facts at issue in the case.

Under Virginia law, wide discretion is vested in the trial court to determine whether expert testimony is admissible.7  It is for the trial court, and not the jury, to decide whether the foundation has been laid for the introduction of expert testimony.8  The Supreme Court of Virginia has stated repeatedly that expert testimony must meet certain fundamental requirements designed to ensure the reliability of that expert’s testimony before it is admissible.9  Expert testimony is inadmissible in Virginia if it is speculative.10  Expert testimony should also be excluded if the trial court is unsatisfied that the expert has considered all the variables bearing on the inferences to be drawn from the facts observed.11 An expert’s testimony must also be excluded by the court if it is founded on assumptions with no basis in fact.12 Where testing is involved, expert testimony must be excluded unless the test conditions are such as will ensure the relevance and reliability of the expert’s conclusions.13
Therefore, it is clear that, as a matter of substantive law, Virginia’s foundational requirements for the admissibility of expert testimony involve the very same prerequisites required under federal law.  State courts need not await any pronouncement of the Supreme Court of Virginia that Daubert’s requirements give them responsibilities and guidance with regard to expert testimony, since these criteria and directives already exist in the statutory and common law pronouncements on the question of the admissibility of expert testimony at the state level.

II.
The Expert Testimony Challenge:  Considerations

Given the underlying requirements for the admissibility of expert testimony, numerous questions arise with regard to how practitioners should posture challenges to experts in matters pending in the state courts.  For example, when should a Daubert-type challenge be made?   Can it be made on an in limine basis prior to trial, perhaps obviating the need for a trial?  Is live testimony by the challenged expert required or preferred?  Can the challenged expert’s discovery deposition or Rule 4:1 expert disclosure be utilized in connection with such a motion?  Is summary judgment appropriate, assuming that a necessary expert’s testimony is excluded?  There may not be absolute responses to these questions, but existing decisions of the Commonwealth’s trial courts, as well as the procedural framework within which they operate, do offer some guidance.

While there are legitimate arguments that certain Virginia statutory provisions and court rules discourage the resolution of issues prior to trial in the state courts, there are nevertheless opportunities to minimize the number of triable issues and limit the scope of permissible expert testimony presented to a jury in the future.  In this respect, a party seeking to challenge expert testimony is generally well served by the early identification of the substance of the opinions of the proffered expert so that there is ample time for the court to consider and rule upon any objections.  Along these lines, the recent adoption of Supreme Court Rule 1:18 regarding pretrial scheduling orders should prove beneficial.  Essentially, Rule 1:18 formalizes the previously common but uneven practice of entering pretrial scheduling orders with discovery deadlines and other litigation management criteria.  Under the new rule, entry of such an order is authorized by agreement of counsel, at the request of counsel for any party, or in the court’s own discretion.14  While scheduling orders are not absolutely required by the rule, their use will in all likelihood become more widespread, and they certainly can prove helpful in any matter where the admissibility of expert testimony is likely to be an issue.

Though parties may tailor their own scheduling orders, the Uniform Pretrial Scheduling Order prescribed by Rule 1:18(B) often will govern in situations where such a directive is entered.  The Uniform Order provides for the orderly designation of experts at prescribed intervals prior to trial.15  In addition to its requirement to disclose the identity of the experts, this Uniform Order confirms the requirement under Rule 4:1 for the disclosure of expert opinions requested in discovery.16
In this sense, the Supreme Court of Virginia rules provide for the discovery of expert opinions in a manner procedurally distinct but not substantively different from the Federal Rules of Civil Procedure.  While Federal Rule of Civil Procedure 26(a)(2)(B) requires the authoring of a report by an expert when so directed by the court, there is no similar requirement under Virginia’s rules.  Rule 4:1(b)(4)(A)(i), however, allows an interrogatory request to other parties that requires similar information, including the identification of experts, the subject matter on which those experts are expected to testify, the substance of the facts and opinions to which the expert is expected to testify, and a summary of the grounds for each such opinion.17  Rule 4:1(b)(4)(A)(ii) further provides that “[u]pon motion, the Court may order further discovery [of experts] by other means. . . .”18  While this latter provision suggests that a discovery deposition of an expert may be allowed only at the direction of the court, as a practical matter it appears to be commonplace for parties to agree to depositions of their respective experts as part of the discovery process without court intervention, particularly in significant or complex cases.

Assuming that a party, pursuant to the terms of a scheduling order following an answer to an expert interrogatory and, most likely, an expert discovery deposition, believes that the proffered opinion of an expert is inadmissible because it is either unreliable or irrelevant to the facts at hand, the challenge must be properly submitted to the court.  Under the Federal Rules of Evidence, it is explicitly provided that “preliminary questions” with regard to the admissibility of evidence “shall be determined by the Court,” and that a hearing on such matters shall be accomplished outside the presence of a jury “when the interests of justice require.”19  While there is no corresponding rule of court in Virginia practice, hearing expert testimony challenges is plainly authorized.20
Though the particular title of motions challenging experts may vary, they are in their essence evidentiary motions in limine to exclude testimony or other evidence from the expert.  Motions in limine that anticipate evidentiary questions and that may streamline the trial process are both advisable and encouraged under Virginia law.  In fact, the Uniform Pretrial Scheduling Order now contained in the state court rules specifically provides for such in limine motions and states that such motions “which require[ ] argument exceeding five minutes shall be duly noticed and heard before the day of trial.”21
It may not be feasible in every instance to raise expert witness testimony challenges prior to trial.  If they are substantial or complicated, pretrial briefing and a hearing would appear to be a preferable approach, given the time constraints of a trial proceeding.  Assistance in this respect may be provided by another recently enacted court rule, Rule 4:15, which provides guidelines for state court motions practice, and states that as a general matter “. . . upon request of counsel of record for any party, or at the Court’s request, the Court shall hear oral argument on a motion.”22
If a pretrial Daubert-style hearing is to be conducted, then a question whether live testimony of the expert is to be presented, as opposed to mere counsel’s arguments based on the expert’s disclosure or deposition testimony, is raised.  This issue is subject to both tactical considerations and the preferences of the parties and the court, and there does not appear to be any clear-cut practice in this regard in state court proceedings or, for that matter, in federal forums.  In general, though, it is the burden of the party offering expert evidence to demonstrate that such evidence is both relevant and reliable.23  In certain circumstances, it may be improper to exclude an expert without an opportunity for the expert to be examined in open court.  The Supreme Court of Virginia held in Parker v. Elco Elevator Corp.24 that it was error on the facts of that case for the trial court to exclude plaintiff’s expert on the basis of his discovery deposition testimony without allowing an opportunity for counsel “to establish [the witness’s] qualifications through voir dire.”25
Putting aside the question  whether live witness testimony is preferable (or required in certain circumstances), there is no authority for an absolute prohibition on the use of sworn deposition testimony in support (or defense) of a motion challenging expert testimony in any state court proceeding.  While there are indeed restrictions in Virginia on the use of deposition testimony in support of a motion for summary judgment or motion to strike the evidence at trial, these procedural limitations do not by their language apply to any evidentiary motions in limine.26  Such motions challenging the reliability or relevance of expert witness testimony can and should, where appropriate, be supported by the expert’s own sworn testimony in deposition.

If a motion challenging expert testimony is not brought on for hearing before the  court prior to trial, any argument or live testimony pertinent to such a motion should be heard outside the presence of the jury during any trial proceeding.  This is, of course, consistent with the authority requiring the trial court to act as a gate keeper and to shield the jury from testimony or other evidence that is unreliable or irrelevant and therefore inadmissible.  In such a situation, the court must recognize that the Daubert-related questions are indeed preliminary because they concern the admissibility of the evidence, as opposed to simply its weight before the trier of fact.

Finally, assuming that a challenged expert’s opinion testimony has been significantly curtailed or entirely excluded, there are cases where summary judgment is appropriate or a motion to strike is well taken because the opposing party cannot, as a matter of law, establish a  prima facie case for the relevant claim or defense.  For example, in the product liability context, under Virginia law expert testimony is required to sustain a claim that the product at issue was defective and caused the plaintiff’s alleged injury.27  If the plaintiff’s liability expert on these issues is excluded from testifying, then the case is ripe for summary disposition.  In like manner, in the medical malpractice context, if there is no expert testimony about the requisite standard of care because of the exclusion of a witness on this subject, the case may not appropriately go forward.28  The same rationale may apply in many other categories of cases based on the substantive proof requirements under Virginia law.

Should any motion for summary judgment or motion to strike the evidence arise as a result of the exclusion of expert testimony that has been proffered in a pretrial deposition, the distinct procedural character of such a motion should be recognized.  A motion to exclude expert testimony under the Daubert/Kumho Tire rationale that is offered as a motion for summary judgment is likely to encounter difficulty if based in whole or in part upon the deposition testimony of the challenged expert due to the restrictions of Rule 3:18 and Virginia Code section 8.01-420.  However, as stated above, there is no authority restricting the use of such deposition testimony in support of an evidentiary motion in limine, and once such a motion is granted, there appears to be no reason why a subsequent, separate motion for summary judgment or to strike the evidence would not be in order.

Rule 3:18 provides as follows in this regard:

If it appears from the pleadings, the orders, if any, made at a pretrial conference, the admissions, if any, in the proceedings or, upon sustaining a motion to strike the evidence, that the moving party is entitled to judgment, the Court shall enter judgment in his favor.

Given this, if there is a pretrial scheduling order that requires the disclosure of expert witnesses and their testimony, along with a subsequent order limiting or excluding requisite expert testimony, on the basis of the record in the case, summary disposition of certain or all issues may be appropriate.  To rule otherwise would indeed frustrate the prescribed role of the trial court as a “gate keeper” and also as a conservator of judicial resources.

III.
Relevant Virginia trial Court rulings

The summary attached as an appendix to this article contains a sampling of cases where the admissibility of expert testimony has been challenged and ruled upon by trial courts in the Commonwealth.  Certain of these objections were ruled upon prior to trial and others during the course of the trial proceeding.  In some cases live testimony by the challenged witness was presented and in others the  court ruled on the basis of pretrial expert deposition testimony and other matters of record.  Where indicated, written orders or opinions by the trial judge were issued.  Copies of these documents and any associated transcripts may best be obtained by contacting the listed counsel of record.

IV.
Conclusion

Expert witnesses should be subject to the same scrutiny in Virginia state courts as they are in the federal system.  While the body of reported decisions in which state trial courts have considered the reliability or relevance of expert opinions in a “gate keeper” role may be less well developed than its federal counterpart, there are clear prerequisites under Virginia law for the admissibility of expert testimony.  No reason exists for state trial judges to allow the impermissible use of experts at trial.  As practitioners and courts alike become more accustomed to expert challenges, their frequency will no doubt increase throughout Virginia’s judicial circuits.

APPENDIX

Jones v. CSX Transportation, Inc.1
Circuit Court for the City of Richmond, 

Judge:  T. J. Markow

Attorneys for the Defendant:  Steven Setliff, Kevin Mottley, Candace Blydenburgh, Michael Montgomery, Derrick Thomas (Troutman Sanders Mays & Valentine)2
In this FELA action, plaintiff claimed to have injured his feet while working in the railroad yard on large ballast, a foundation of rock-like material upon which cross ties and tracks are laid.  Plaintiff, a car inspector, alleged that defendant was negligent in failing to use smaller ballast material in the yard where he worked, thereby requiring him to walk on the rough, uneven larger ballast, which resulted in his plantar fasciitis, an inflammatory condition of the foot.

In support of his claim, plaintiff designated as experts his treating physicians, who, according to their deposition testimony, intended to opine at trial that the large ballast in the defendant’s rail yard was the most likely cause of plaintiff’s plantar fasciitis.  Plaintiff also designated Dr. Robert Andres, a biomechanical engineer, who disclosed that he had conducted an experiment in which he had subjects walk over two sizes of ballast while he measured the stresses exerted on the rear of the subjects’ feet.  He claimed that this test showed greater stresses on the rear of the foot from walking on the larger ballast than on level concrete or smaller ballast.  He acknowledged that he could not opine whether the additional stresses were pathologic.

Prior to trial, defendant filed a motion in limine to exclude plaintiff’s experts. Defendant argued that plaintiff’s treating physicians should not be permitted to opine whether plaintiff’s injury would have been avoided had defendant used smaller ballast.  In their deposition testimony, all three doctors admitted that they knew nothing about rocks or ballast; that their opinions regarding causation were based on the concept of “differential diagnosis” or “differential etiology” (i.e., process of elimination of possible causes in an attempt to determine the cause of the injury); that plaintiff could have gotten his injury just as easily walking on smaller ballast; that plantar fasciitis afflicts people who never walk on ballast; and that plaintiff’s injury could be caused by walking on any surface.  All three treating physicians acknowledged that they had no opinion whether larger ballast was more likely than smaller ballast to cause plantar fasciitis.  Defendants further argued that Dr. Andres’s testimony regarding his foot-stress test should be excluded because it was conducted under circumstances not substantially similar to those encountered by the plaintiff in his job duties, and that the test was not designed or conducted in a scientifically reliable manner.

The trial court conducted a pretrial evidentiary hearing in which it heard testimony on the issue of the admissibility of plaintiff’s experts, not only from the plaintiff’s challenged experts, but from the defendant’s experts as well.  The defendant’s biomechanical engineer testified that the test conducted by Dr. Andres was scientifically unreliable.  Plaintiff then called Dr. Andres who testified in support of his testimony. Defendant then called an orthopedic surgeon who testified that there was no support in the medical literature for the theory that a work surface can cause plantar fasciitis.  He further testified that differential diagnosis employed by plaintiff’s treating physicians was not an accepted scientific method in the medical community for determining causation. Defendant also called an epidemiologist from the University of Virginia who criticized plaintiff’s experts’ methodology and conclusions.  Finally, one of plaintiff’s treating physicians testified by teleconference in the judge’s chambers.  Defendants then argued that plaintiff’s two other treating physicians would testify similarly.  The hearing was recorded.

Following the evidentiary hearing, the trial court sustained defendant’s motion.  In a letter opinion, the trial court ruled that Dr. Andres’s testimony regarding his foot-stress test was inadmissible because it was not conducted under substantially similar circumstances and was not designed and conducted in a scientifically reliable manner.  The trial court also excluded the testimony of plaintiff’s treating physicians, finding that because they could not opine whether plaintiff’s condition would have been prevented by the use of smaller ballast as plaintiff alleged, their testimony regarding causation was inconsistent with plaintiff’s theory of the case and thus irrelevant and unhelpful to the jury.

Plaintiff subsequently nonsuited the action as well as five other cases involving the same claims and the same experts. 

Commonwealth v. Johnston 
Circuit Court for the County of Fairfax

Judge:  J. M. Roush

Attorneys for Defendant:  James G. Connell III (Devine & Connell P.L.C.), Thomas H. Estes, Jr. (Assistant Public Defender)

In this criminal prosecution for rape and sexual penetration with an animate object, the Commonwealth sought to introduce the expert testimony of Suzanne Brown, a sexual assault nurse examiner employed by Inova Fairfax Hospital.  According to the Commonwealth, Ms. Brown would testify that she observed physical injuries to the genitalia of the complaining witness, and that physical injuries that are detectable by gross visualization (defined by Ms. Brown as injuries visible to the naked eye without magnification) are not present in women in whom the “human sexual response” has been triggered.  Defendant filed a “Motion In Limine to Exclude Opinion Testimony of Suzanne Brown As Scientifically Unreliable.”  Prior to trial, the trial court conducted an evidentiary hearing in which Ms. Brown was required to take the stand and answer questions from counsel for both parties as well as questions from the bench.  During the hearing, Ms. Brown was specifically queried about whether her opinions were supported by relevant medical literature.  She stated that she relied on certain published studies, which were offered into evidence for the court’s review.  Defendant introduced into evidence other studies upon which Ms. Brown did not rely and with which she was unfamiliar.

After reviewing Ms. Brown’s testimony at the hearing, the trial court ruled that Ms. Brown’s testimony was scientifically unreliable and therefore inadmissible under Virginia law.  After a thorough review of the studies upon which Ms. Brown claimed to rely, the court found that those studies did not in fact support her opinion, and that the literature offered by the defendant into evidence expressly questioned her conclusions.  

In a letter opinion, the trial court held that “nothing in the extensive medical literature submitted to the Court, including the medical literature that Ms. Brown testified she relies upon in order to form her opinions, supports Ms. Brown’s theory that she can distinguish nonconsensual from consensual sexual intercourse by the presence of genital injury detectable by gross visualization.”  Although recognizing that Ms. Brown’s expertise as a sexual assault nurse examiner was not disputed, the trial court cited its gate keeper responsibility to determine not only that the expert is qualified but also that the science upon which she relies is reliable.  Accordingly, the trial court granted defendant’s motion in limine and entered an order precluding Ms. Brown from offering her proffered opinion.  

Hoback v. Ford Motor Co.
Circuit Court for the County of Prince William

Judge:  F. A. Hoss, Jr.

Attorneys for Defendant:  Joseph K. Reid III, Perry W. Miles IV for Ford Motor Company (McGuireWoods LLP, Richmond, Virginia); Anthony Grimaldi, William Virgulak for Cowles Ford (Martell, Donnelly, Grimaldi & Gallagher, P.A., Fairfax, Virginia)3
In this product liability action, plaintiff sued Ford and its dealer in negligence and warranty, alleging that a manufacturing defect in his 1994 Ford F-350 pick-up truck caused a brake failure of that vehicle and subsequent accident that caused significant personal injuries.  Defendants attributed the wreck to driver inattention and error.  Plaintiff designated two experts on the issue of product defect, Richard Goodwin and Eugene Cohenour.  According to their expert designations, both experts intended to opine at trial that the accident was caused by the “subject vehicle’s defective braking system.”

In his pretrial deposition, Mr. Goodwin theorized that the accident was caused by a malfunction in the subject vehicle’s Rear Antilock Brake System (“RABS”).  He opined that one or both of the valves within the RABS system that control the flow of fluid to the rear brakes failed and caused the fluid that was supposed to apply brake pressure to the rear wheels to instead accumulate inside the RABS accumulator reservoir.  Although he believed this malfunction occurred, Mr. Goodwin admitted that he was unable to attribute the alleged brake malfunction to any design or manufacturing defect in the subject vehicle.  Furthermore, Mr. Goodwin admitted that he had never disassembled the RABS component that he claimed malfunctioned in order to confirm his theory of malfunction.  Instead, he based his malfunction theory on the results of a rudimentary test protocol on the subject vehicle in which he allegedly observed the brake pedal traveling to the floor. 

Mr. Cohenour confirmed in his deposition that he attributed this wreck to brake failure but acknowledged that he was not an engineer and that, although he had considerable experience as a mechanic, had no experience in the design of brake systems or any other automobile components; nor could he express any opinions that the alleged brake malfunction was caused by a manufacturing or design defect.  Like Mr. Goodwin, he had not in any way removed or inspected the RABS component that he theorized had malfunctioned in the accident.

Based on this deposition testimony and plaintiff’s expert interrogatory responses, defendants moved in limine for an order excluding plaintiff’s liability experts.  In particular, defendants argued that Mr. Goodwin’s failure to attribute the alleged brake malfunction to any defect in the subject vehicle rendered his opinion irrelevant and unhelpful to the fact finder in understanding the evidence or determining a fact in issue; that his testimony was unreliable because he failed to inspect the RABS component that he claimed had malfunctioned in the accident and had instead based his opinions on an unscientific testing procedure; and that his testimony was based on his inaccurate assumption that the RABS accumulator reservoir had sufficient capacity to rob enough fluid from the brake system to cause total brake failure.  Defendants moved the court to exclude Mr. Cohenour’s testimony on the basis of his admitted lack of qualifications and his failure to inspect the allegedly malfunctioning vehicle component or conduct scientifically reliable testing.

Subsequent to their filing of these motions in limine to exclude plaintiff’s experts, defendants filed a separate motion for summary judgment, arguing that, in the event the  court excluded plaintiff’s liability experts on an in limine basis, plaintiff would be unable to prove a product defect at trial as required by the Supreme Court of Virginia in Logan v. Montgomery Ward & Co., Inc.4  The summary judgment motion was based on the court’s pretrial order requiring designation of expert testimony and Ford’s requested order to exclude the testimony of plaintiff’s experts.

Prior to trial, the court held a hearing on defendants’ motions in limine and for summary judgment.  There was no live testimony by the challenged experts.  After considering the arguments of counsel and the experts’ respective deposition testimony, the court granted Ford’s motion in limine to exclude both Goodwin and Cohenour.  Ruling from the bench, the court highlighted its particular concern that plaintiff’s experts had not removed and inspected the relevant vehicle component, rendering their testimony “just speculation at best.”

Having disposed of the motions in limine, the court heard argument on defendants’ motions for summary judgment.  The trial  court granted these motions under the Logan authority and entered judgment in favor of the defendants.

The court’s rulings are reflected in its Final Order.  There is no written opinion, but the motions hearing was reported.

Huss, Incorporated v. Staples
Circuit Court for the County of Halifax

Judge:  W.L. Wellons

Attorneys for Defendant:  Stephen D. Busch, Kathryn A. Ramey (McGuireWoods LLP, Richmond, Virginia)5 

In this negligence action arising out of a vehicle accident involving two tractor trailers, plaintiff alleged that its driver had a green arrow and thus the right-of-way when turning left, that defendant, who drove straight through the intersection, was exceeding the speed limit, and that his excessive speed was the proximate cause of the accident.

In support of this theory, plaintiff designated Roy Gottschalk as an expert in accident reconstruction.  According to Mr. Gottschalk’s deposition testimony, he intended to opine based on exemplar testing he had conducted at the accident intersection that defendant was driving at a speed in excess of the speed limit.  This testing involved several “test runs” in a flatbed truck in which Mr. Gottschalk timed the truck’s travel from certain points established by plaintiff’s driver based on his recollection of the accident.  During his deposition, Mr. Gottschalk acknowledged that his testing “could not duplicate the circumstances of the incident.”  He further acknowledged that he failed to include certain important variables in his calculation of the test results, including the weight of the vehicles at the time of the accident, and the fact that defendant had applied the brakes prior to impact.  Gottschalk also acknowledged that his test results were entirely dependent upon the subjective recollection of plaintiff-driver.

Defendants filed a motion in limine to exclude Gottschalk’s testimony.  After a pretrial hearing, the trial court reserved its ruling on the admissibility of Gottschalk’s testimony, stating that it had “grave concerns” about the scientific reliability of Mr. Gottschalk’s testing methodology.  The trial court ruled that plaintiff was not permitted to mention Gottschalk’s testing to the jury at any time prior to his testifying, and that, before Gottschalk would be allowed to testify at trial, counsel for plaintiff would have to make a proffer to the court outside the jury’s presence.  When plaintiff proffered Gottschalk’s testimony during its case in chief, the trial court excluded it for the reasons stated in defendants’ motion in limine.

Jones v. Ford Motor Co.
Circuit Court for the County of Fairfax

Judge: M.L. Keith

Attorneys for Defendant: Brian P. Crosby (Gibson, McAskill & Crosby, Buffalo, New York);  Joseph K. Reid III, Perry W. Miles IV (McGuireWoods LLP, Richmond, Virginia)

In this product liability action, plaintiff alleged that an electrical or electronic malfunction of the cruise control system in her 1991 Lincoln Town Car caused the vehicle to accelerate in reverse gear to full throttle without any driver input resulting in a severe impact with a light pole and paralyzing spinal cord injuries to the plaintiff.  Ford attributed the cause of the incident to driver error in mistakenly applying the vehicle’s accelerator pedal rather than the brake. 

In order to prove her theory of vehicle defect, plaintiff designated an electrical engineer, Samuel Sero, to provide expert testimony in vehicle electronics and a traffic engineer, Dr. William Berg, to provide testimony in the field of “human factors.”

During his pretrial deposition, Mr. Sero confirmed and expanded upon his theory that a spurious electrical signal from some unidentified component within the subject vehicle was momentarily injected into the cruise control system, causing an actuation of the throttle, which led to the event in question but which left behind no forensic evidence of the malfunction.  At that time, he also stated that he had not completed any testing or in-depth inspection of the subject vehicle; that he had no professional experience in the automobile industry; that he had never been able to verify that his theorized failure mode had ever actually occurred under real-world conditions; that he had previously acknowledged that he could not point to anyone else in the engineering community who agreed with his theory that a vehicle cruise control system could cause a sudden unintended acceleration; and that he had never published his theory in any form.

Dr. Berg testified in his deposition that, although he had been designated as an expert in human factors, he also intended to opine at trial that the accident was caused by a malfunction in the cruise control system, and that a study conducted by Ford of complaints of sudden acceleration was flawed due to the researchers’ failure to consider Sero’s transient theory as a possible cause of complaints in the study.  Dr. Berg acknowledged in his deposition that he was neither a mechanical nor an electrical engineer; that he had never been involved in the design of any vehicle component; and that he had not done any in-depth analysis of the things that can go wrong that would cause a cruise control to operate in an undesired mode.

Prior to trial, Ford moved in limine to exclude all of Mr. Sero’s testimony and those portions of Dr. Berg’s testimony described above.  Ford argued that under Virginia’s law regarding expert testimony, Sero’s testimony was speculative in that he could not testify to specific causation, that is, whether his theory actually explained the subject accident, and was thus insufficient to assist the trier of fact in a product liability action.  Ford further argued that his testimony lacked the foundation required under Virginia law for the admissibility of expert testimony, including that it was speculative and founded on assumptions that had no basis in fact; that his testimony was based on a scientifically unreliable and insufficient investigation; and that his opinion was not based on any reliable testing and had failed to consider all the variables bearing on the inferences to be drawn from the facts to be observed.

Ford moved to exclude any testimony by Dr. Berg concerning automotive design, including his opinion that a malfunction in the cruise control caused the subject accident.  Ford also moved to exclude his opinion that the engineers involved in Ford’s internal study had failed to consider a theorized failure mode advanced by plaintiff’s expert, Mr. Sero, on the basis that Dr. Berg lacked the requisite qualifications to offer such opinions and that he had not conducted a significant investigation of the factors involved in the accident that could permit him to express such an opinion.

Prior to trial, the trial court heard argument on these motions and granted Ford’s motion to exclude Dr. Berg’s testimony regarding vehicle defects or malfunctions and the internal Ford study methodology.  The trial court at that time reserved ruling on the admissibility of Mr. Sero’s testimony, stating that he would have to conduct a “Daubert hearing” in which Mr. Sero would testify outside the presence of the jury in order to establish whether his testimony met the foundational requirements established by Virginia law as a prerequisite to the admissibility of his opinion.

At trial, when plaintiff called Mr. Sero to the stand, the trial court excused the jury and devoted an afternoon to the evidentiary hearing on the admissibility of Sero’s testimony.  Plaintiff’s counsel conducted a direct examination of Mr. Sero on the disputed areas of testimony, followed by cross-examination by defense counsel. Following this exchange, the trial court heard argument on defendant’s motion in limine.

After hearing argument, the trial court stated that “this is a very close case as to whether he can testify,” but ruled that “at least at this stage of the proceedings,” he would not bar Mr. Sero’s testimony from the jury.  After Mr. Sero testified, the trial court reserved ruling on Ford’s motion to strike his testimony, which was rendered moot by a jury verdict for Ford.

Crouch v. CSX Transportation, Inc.
Circuit Court for the City of Portsmouth

Judge:  V.L. Piersall, Jr.

Attorneys for Defendant:  James Stutts, Samuel L. Tarry (McGuireWoods LLP, Richmond, Virginia)6
In this FELA action, plaintiff alleged that exposure to organic solvents at defendant’s workplace caused injuries to his neurologic and respiratory systems.  In order to prove his theory of causation, plaintiff designated several medical experts to opine at trial that there was a causal link between the organic solvents and plaintiff’s alleged injuries.  

Based on the plaintiff’s experts’ testimony, defendant filed a motion in limine to exclude their testimony.  In addition, defendant also filed a “motion for a pre-trial evidentiary hearing.”  Defendant suggested in its motion that instead of starting the trial on the scheduled trial date, the trial court should devote the first few days of the scheduled trial to a hearing outside the presence of the jury that would include testimony by plaintiff’s experts as well as testimony by defendant’s experts to inform the trial court on the scientific reliability of plaintiff’s experts’  methodologies.

Plaintiff filed a memorandum in opposition to defendant’s motion for a pretrial evidentiary hearing, contending that plaintiff would be prejudiced if the trial court required him to make his experts available for a pretrial hearing; that defendant had already “fully discovered” the opinions of his expert witnesses during their deposition and therefore that an evidentiary hearing was not necessary; that defendant’s experts should not be permitted to testify during any pretrial evidentiary hearing; and that a pretrial evidentiary hearing on the admissibility of his experts’ testimony would be a waste of time.

The trial court granted defendant’s motion for a pretrial evidentiary hearing and  conducted the hearing as suggested by defendant in its motion.  After hearing the testimony of plaintiff’s and defendant’s experts on the issue of causation, the trial court denied defendant’s motion in limine.  

Russell v. Clark Equipment Co. 

Circuit Court for the City of Richmond

Judge:  T.J. Markow

Attorneys for Defendants:  James H. Walsh, Terrence M. Bagley, Stephanie L. Karfias (McGuireWoods LLP), Temple W. Cabell (Schaffer & Cabell PC), J. Tracy Walker IV (Christian & Barton, L.L.P.), Derrick Thomas (Cowan & Owen, P.C.)7
In this product liability action, plaintiff’s decedent was found dead in a warehouse in the vicinity of a liquid propane forklift manufactured and sold by defendants.  Decedent’s autopsy revealed high levels of carbon monoxide in the decedent’s blood.  Plaintiff sued the manufacturer of the forklift, the manufacturer of a portion of the carburetor system, and the maintainers of the forklift, claiming that they manufactured and/or maintained the forklift defectively so as to result in its producing excessive levels of carbon monoxide.

After the accident, a field engineer, William England, conducted tests to measure the carbon monoxide output of the forklift.  Based on these test results, Mr. England testified in deposition that, in his opinion, a valve on the forklift caused high levels of carbon monoxide to be released into the air.  Plaintiff designated two experts, Dr. F. A. Iachetta and Dr. Martin van Adelesberg, to support his theory in the lawsuit that a defect in this valve caused decedent’s wrongful death.

In the experts’ depositions, both acknowledged that they had not conducted any testing or inspection of the forklift in question.  Dr. Iachetta admitted in his deposition that he did not find the test results reached by England to be reliable but that he nevertheless relied on them.  Both experts admitted that there were a number of other factors that they did not consider in arriving at their conclusion that might have contributed to high carbon monoxide emission.  Dr. Iachetta attempted to identify a defect in the subject valve, but an attempt to test his theory was unsuccessful, and the test apparently failed to lend any support to his theory.  Dr. van Adelesberg did not even attempt to pinpoint a defect but merely testified that the facts of the accident showed the product to be defective.  He acknowledged that it would be impossible to specify a defect with any degree of scientific certainty.

Based on these experts’ deposition testimony, defendants filed a motion in limine to exclude their testimony, arguing that the experts’ testimony did not satisfy the “fundamental requirements” of expert testimony and that the trial court should thus exclude their testimony prior to trial.  Plaintiff argued that any shortcomings in the experts’ methodology went to the weight of the testimony, which was a subject for the jury.  

The trial court agreed with defendants, noting that the Supreme Court’s recent decision in Tittsworth v. Robinson8 had undoubtedly affirmed the trial court’s gate keeping responsibilities with regard to expert testimony.  The trial court found that “both of these experts contradicted themselves, ignored other potential causal agents, formed their opinions without an independent analysis of the facts, and based their conclusions on highly speculative assumptions.”  Accordingly, the trial court granted defendants’ motion, finding that “this testimony . . . failed to reach the threshold of reliability allowing it to be admissible before a jury.” 

Jenner v. Ford Motor Co.
Circuit Court for the County of Fairfax

Judge:  J.C. Thacher

Attorneys for Defendant:  Brian K. Telfair,9 Coles M. Warren (Bowman & Brooke,   LLP)

In this subrogation product liability action, State Farm Mutual Insurance Company sued Ford and its authorized dealer, alleging that “the electrical wiring system in the engine compartment was defective,” causing the vehicle fire that destroyed the subject vehicle.  In order to prove its defect claim, plaintiff designated Larry Gochenour, an experienced firefighter, as its sole liability expert.  According to plaintiff, Mr. Gochenour would support her contention that “the electrical malfunction was the result of defective factory wiring.”

Mr. Gochenour acknowledged during his deposition that he was not an engineer; that he did not have any training relating to design, manufacture, or assembly of automobiles or automobile components; that he had not written any reports or articles related to the design or manufacture of automobiles; that he could not express any opinions within a reasonable degree of engineering certainty; that he could not point to where the engine fire started; and that he could not determine what caused the alleged electrical malfunction. 

Defendants filed a motion in limine to exclude Gochenour’s testimony regarding product defect that was granted by the trial court.  Subsequently, defendants filed a motion for summary judgment, asserting that, with plaintiff’s sole liability expert excluded, plaintiff could not carry its burden of establishing product defect under the Supreme Court of Virginia’s authority in Logan v. Montgomery Ward.10  Following the hearing on this motion, the trial court granted the defendants’ motion and dismissed plaintiff’s motion for judgment with prejudice. 

* Mr. Reid and Mr. Miles practice in the Richmond office of McGuireWoods LLP and concentrate on the defense of product liability and other litigation matters.  Both are members of the Virginia Association of Defense Attorneys.
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