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C L A S S A C T I O N S

P R O D U C T L I A B I L I T Y

While AT&T Mobility LLC v. Concepcion has changed the strategic landscape for class

action attorneys, it has hardly killed the device, says attorney Andrew J. Trask in this BNA

Insight. Based on a review of roughly 120 published opinions after the Supreme Court’s

decision—which many observers bemoaned as threatening class actions—the author con-

cludes that while Concepcion has not ended the class action, it is helping to corral those

class actions where the plaintiffs and defendants had already agreed to arbitrate their

claims.

Arbitration Strategy After AT&T Mobility v. Concepcion

BY ANDREW J. TRASK

S ince the Supreme Court decided AT&T Mobility
LLC v. Concepcion,1 a number of scholars (and
lawyers) have bemoaned the opinion as killing the

class action.2 This hyperbole about the death of class
actions is nothing new. Certain scholars and practitio-
ners denounce any new decision that appears to favor
defendants as signaling the end of the class action as
we know it; it’s become one of the necessary public-
relations ploys. But while Concepcion has certainly
changed the strategic landscape for class-action attor-
neys, it has hardly killed the device.

More than eight months after Concepcion was
handed down, plaintiffs are—no surprise—still filing

1 131 S. Ct. 1740 (2011).
2 See, e.g., Benedict Morelli and David Ratner, Will AT&T

v. Concepcion end class action lawsuits? (May 2, 2011) http://
www.morellilaw.com/our-blog/will-att-v-concepcion-end-
class-action-lawsuits (last viewed Dec. 12, 2011); Jean Stern-
light, Eliminating class actions: a tsunami in the wake of
AT&T Mobility v. Concepcion threatens access to justice, SCO-
TUSblog (Sep. 19, 2011, 9:19 AM), http://www.scotusblog.com/
2011/09/eliminating-class-actions-%E2%80%93-a-tsunami-in-
the-wake-of-att-mobility-v-concepcion-threatens-access-to-
justice/ (last viewed Dec. 12, 2011); Alessandro Presti, AT&T
Mobility v. Concepcion: End of Class Action Litigation as We
Know It? Or Much Ado about Nothing? (May 9, 2011, 3:57
PM), http://cblr.columbia.edu/archives/11739 (last viewed Dec.
12, 2011).
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new class actions. Some of these cases are being sent to
arbitration, but many others are proceeding in state and
federal courts. Certain categories of class actions were
always going to be unaffected by the availability of ar-
bitration. To take just one example, it is difficult to draft
arbitration agreements that go with arms-length trade
in various securities; it is also likely that potential secu-
rities defendants would prefer those actions to remain
in federal court. But these new cases are not limited to
ones where arbitration is not possible: plaintiffs con-
tinue to file other class actions as well, including con-
sumer, products liability,3 and employment cases.4

But if the question of whether Concepcion killed the
class action is not that interesting, the question of what
effect the case did have is another matter entirely. And,
eight months and roughly 120 published opinions later,
it is possible to venture a few opinions about Concep-
cion’s effects.

‘‘Mopping Up’’ Cases
First, a large number of cases have engaged in proce-

dural mopping up. ‘‘Mopping up’’ is nothing new. When
the Class Action Fairness Act (also in its day called a
class-action killer) was passed in 2005, there was a
surge of cases that sought to apply the statute to
previously-filed cases, leading to a number of opinions
discussing, among other issues, whether amendments
‘‘commence’’ new cases.5 Similarly, in the wake of Con-
cepcion, there are a number of cases discussing
whether the opinion applies to pre-existing litigation,
leading to various opinions discussing whether defen-
dants have waived their right to seek arbitration of
classwide claims.6 Leaving aside these cases, the re-
maining issues should give a good indication of how
class actions will proceed in a world where invoking ar-
bitration is possible.

Does Arbitration Require Discovery?
Plaintiffs have begun to argue that they need discov-

ery to determine whether arbitration is unconscionable
given the facts of a particular case.7 (For example, the

plaintiff may argue that she needs discovery into the
relative costs of individual arbitration versus pursuing a
class claim.)8 For the most part, courts have not ac-
cepted this argument.9 (A few have, however.)10 The
defendants who have defeated this argument usually do
so by pressing the plaintiffs to describe the information
they need to establish whether the arbitration clause is
unconscionable.11 Usually, the information the plaintiff
wants is in his possession to begin with. The relative
costs of arbitration and litigation, for example, are
available from most arbitrators.12 (Assuming, of course,
that these costs are relevant to the enforceability of an
arbitration provision in the first place.)13 Challenging
plaintiffs often reveals that plaintiffs have sought dis-
covery as either (1) a delaying tactic, or (2) a method of
imposing costs as early as possible in the litigation.

Does Concepcion Apply
to Jurisdictions Other Than California?

The Supreme Court overruled the California Su-
preme Court case Discover Bank.14 So, a number of
lawyers have tried arguing that California law declaring
arbitration clauses unconscionable is somehow differ-
ent than for other states. So far, plaintiffs have tried this
argument invoking the laws of Connecticut,15 Dela-
ware,16 Florida,17 Illinois,18 Maryland,19 New Jersey,20

Pennsylvania,21 South Dakota,22 and Utah,23 to no avail
in any of them. While federal courts have not yet ad-

3 See, e.g., Decker v. Mazda Motor of Am. Inc., 2011 U.S.
Dist. LEXIS 124182 (C.D. Cal. Oct. 24, 2011) (declining to dis-
miss newly-filed products-liability class action); ACH Enter-
prises 1 LLC v. Viking Yacht Co., 2011 U.S. Dist. LEXIS 116008
(D.N.J. Oct. 7, 2011) (dismissing newly-filed breach-of-
warranty class action).

4 See, e.g., Bell v. Bimbo Foods Bakeries Distribution Inc.,
2011 U.S. Dist. LEXIS 135904 (N.D. Ill. Nov. 28, 2011) (deny-
ing motion to stay, transfer, or dismiss newly-filed wage-and-
hour class action).

5 See, e.g., Phillips v. Ford Motor Co., 435 F.3d 785 (7th Cir.
2006) (Posner, J.) (addition of new plaintiff to pre-existing law-
suit did not invoke CAFA).

6 See, e.g., Brown v. Trueblue Inc., 2011 U.S. Dist. LEXIS
134523, *17-27 (M.D. Pa. Nov. 22, 2011) (plaintiffs argued de-
fendant had waived its right to arbitration by not invoking ar-
bitration clause until 15 months after commencement of class
action.).

7 See, e.g., Giles v. GE Money Bank, 2011 U.S. Dist. LEXIS
111018, *5 (D. Nev. Sep. 27, 2011) (plaintiff sought discovery
‘‘regarding whether the arbitration clause at issue is uncon-
scionable’’); Hamby v. Power Toyota Irvine, 2011 U.S. Dist.
LEXIS 77582, *1 (S.D. Cal. Jul. 18, 2011). (‘‘Plaintiff moves ex
parte for an order permitting him to conduct discovery on the

issue of whether the arbitration clause and class action waiver
are unconscionable.’’); Reeners v. Verizon Communications
Inc., 2011 U.S. Dist. LEXIS 76367, *2 (M.D. Tenn. Jul. 14,
2011) (plaintiff sought ‘‘four months to conduct arbitration-
related discovery.’’).

8 See, e.g., Black v. J.P. Morgan Chase & Co., 2011 U.S.
Dist. LEXIS 99428, *63 (W.D. Pa. Aug. 25, 2011) (‘‘Plaintiff re-
quests leave of court to conduct discovery as to the potential
damages that she can individually obtain against DFS, and the
relative costs of litigation versus arbitration.’’).

9 See, e.g.,Giles, 2011 U.S. Dist. LEXIS 111018 at *5
(‘‘Whether the arbitration agreement is enforceable against
Giles, is a straightforward matter of contract law. The court
can glean from the face of the document whether it is uncon-
scionable.’’) (internal citations omitted).

10 See Hamby, 2011 U.S. Dist. LEXIS 77582, *3 (allowing
discovery because Concepcion ‘‘does not stand for the propo-
sition that a party can never oppose arbitration on the ground
that the arbitration clause is unconscionable’’).

11 See Khan v. Orkin Exterminating Co., 2011 U.S. Dist.
LEXIS 118486, *10 (N.D. Cal. 2011) (‘‘Aside from vague asser-
tions regarding the need to conduct discovery, Plaintiff fails to
articulate with any specificity what discovery he seeks to ob-
tain.’’); Reeners, 2011 U.S. Dist. LEXIS 76367 at *3 (‘‘Plaintiff
has failed to carry his burden to show that he needs discovery
to respond to Defendants’ Motion.’’).

12 See Khan, 2011 U.S. Dist. LEXIS 118486 at *11.
13 Id.
14 131 S. Ct. 1740 at 1751 (holding that rule articulated in

Discover Bank v. Superior Court, 36 Cal. 4th 148, 30 Cal. Rptr.
3d 76, 113 P. 3d 1100 (2005), was preempted by Federal Arbi-
tration Act).

15 Ramirez v. Freescore LLC, 2011 U.S. Dist. LEXIS 97374,
*8 (C.D. Cal. Aug. 30, 2011) (plaintiffs argued unconscionabil-
ity under Connecticut law).

16 Chavez v. Bank of Am., 2011 U.S. Dist. LEXIS 116630,
*27 (N.D. Cal. 2011) (Delaware law).

17 Cruz v. Cingular Wireless LLC, 648 F.3d 1205, 1208 (11th
Cir. 2011) (Florida law).

18 Tory v. First Premier Bank, 2011 U.S. Dist. LEXIS
110126, *8 (N.D. Ill. Sep. 26, 2011) (Illinois law).
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dressed the laws of the 41 other states (not to mention
the District of Columbia, Puerto Rico, the American Vir-
gin Islands, or Guam), it is safe to say that there is a
trend: courts are recognizing the ‘‘holding of Concep-
cion to be both broad and clear: a state law that seeks
to impose class arbitration despite a contractual agree-
ment for individualized arbitration is inconsistent with,
and therefore preempted by, the FAA, irrespective of
whether class arbitration is desirable for unrelated rea-
sons.’’24

Does Arbitration Result
in the Exculpation of the Defendant?

Here, plaintiffs argue that compelling arbitration
would effectively exculpate the defendant, because it
would not have to face liability for its alleged miscon-
duct.25 So far, courts have not been persuaded by this
argument; it veers too close to the underlying policies
the Supreme Court found unpersuasive in Concep-
cion.26

Does Arbitration Preclude Vindication
of Plaintiff’s Statutory Rights?

The ‘‘vindication of rights’’ argument is similar to the
exculpation argument, except that it frames the argu-
ment to focus on the plaintiff, rather than the defen-
dant. Instead of arguing that compelling arbitration
would allow the defendant to get away with some al-
leged wrongdoing, here the plaintiffs argue that com-
pelling arbitration would prevent them from vindicating
some substantive right.27 The shift in rhetoric has
proven persuasive to trial courts in the Southern Dis-

trict of New York.28 Other jurisdictions, however (in-
cluding others in the Second Circuit) remain uncon-
vinced.29

Can a Defendant Invoke
Another Party’s Arbitration Agreement?

Some defendants—such as bill collectors facing FD-
CPA class actions—have tried to invoke their client’s ar-
bitration agreements to shunt class actions to arbitra-
tion. The courts that have faced these cases have gener-
ally held that a third party may not invoke an
arbitration agreement under these circumstances.30

However, that result may differ if the defendant is a
named third-party beneficiary in the contract,31 or if it
can make a strong equitable case for applying another
party’s contract (for example, that its alleged co-
conspirator, which has an arbitration contract, will be
arbitrating the same claim).32

Can Arbitration Clauses Create
Predominance Issues at Class Certification?

A related question is whether, where some class
members are subject to arbitration clauses and others
are not, common issues can truly unite the class. The
Northern District of California thinks not. It has held
that, at least in one case,

Although it is not clear how many putative class
members signed arbitration agreements, the evidence
currently before the Court supports an inference that a
significant number did, and that a significant portion of
this litigation would be devoted to discovering which

19 Murphy v. DirecTV Inc., 2011 U.S. Dist. LEXIS 87625, *8
(C.D. Cal. 2011) (Maryland law).

20 Litman v. Cellco Partnership, 655 F.3d 225, 227 (3d Cir.
2011) (New Jersey law).

21 Brown v. Trueblue Inc., 2011 U.S. Dist. LEXIS 134523, *9
(M.D. Pa. Nov. 22, 2011) (Pennsylvania law).

22 Tory, 2011 U.S. Dist. LEXIS 110126 at *8 (South Dakota
law).

23 Giles, 2011 U.S. Dist. LEXIS 111018 at *11 (Utah law).
24 Litman, 655 F.3d 225 at 231 (3d Cir. 2011).
25 See, e.g., Cruz v. Cingular Wireless LLC, 648 F.3d 1205,

1208 (11th Cir. 2011) (plaintiffs argued that ‘‘class action
waiver embedded in the provision hindered the remedial pur-
poses of FDUTPA by effectively immunizing ATTM from liabil-
ity for unlawful business practices, in violation of public
policy.’’).

26 See, e.g., Cruz v. Cingular Wireless LLC, 648 F.3d at 1212
(‘‘the Concepcion Court specifically rejected this public policy
argument, which was expressly made by the dissent in that
case’’); Bernal v. Burnett, 2011 U.S. Dist. LEXIS 59829 (D.
Colo. Jun. 6, 2011) (‘‘[T]he Supreme Court considered the fact
that the Concepcions and other class plaintiffs would be de-
nied any recovery by its ruling, and ruled against the class
plaintiffs nonetheless. The Court is bound by this ruling and,
therefore, cannot be persuaded in this case by the fact that or-
dering the parties to arbitration may impact Plaintiffs’ ability
to recover.’’).

27 See Raniere v. Citigroup Inc., 2011 U.S. Dist. LEXIS
135393, *31 (S.D.N.Y. Nov. 22, 2011) (‘‘Plaintiffs make two ar-
guments to the effect that the collective action waiver is unen-
forceable because it would prevent Plaintiffs from vindicating
their substantive statutory rights.’’).

28 Chen-Oster v. Goldman Sachs Group Inc., 2011 U.S. Dist.
LEXIS 73200, *10 (S.D.N.Y. Jul. 7, 2011) (distinguishing Con-
cepcion because ‘‘[t]his case demands consideration of a sepa-
rate issue: whether the FAA’s objectives are also paramount
when, as here, rights created by a competing federal statute
are infringed by an agreement to arbitrate’’); Raniere, 2011
U.S. Dist. LEXIS 135393 at *56 (finding arbitration clause un-
enforceable because it would prevent vindication of statutory
rights under FLSA).

29 See D’Antuono v. Serv. Road Corp., 2011 U.S. Dist.
LEXIS 57367 (D. Conn. 2011) (‘‘it would not be appropriate to
ignore the impact’’ of Concepcion); Kaltwasser v. AT&T Mobil-
ity LLC, 2011 U.S. Dist. LEXIS 106783, *17 (N.D. Cal. Sep. 20,
2011) (‘‘it is incorrect to read Concepcion as allowing plaintiffs
to avoid arbitration agreements on a case-by-case basis simply
by providing individualized evidence about the costs and ben-
efits at stake’’); Opalinski v. Robert Half Int’l Inc., 2011 U.S.
Dist. LEXIS 115534, *10-11 n.2 (D.N.J. Oct. 6, 2011) (‘‘There
has been no indication that the value of Plaintiffs’ claims pre-
vents them from being able to vindicate their statutory rights
on an individual basis and the Court notes that it would be dif-
ficult for Plaintiffs to make such a showing given the fact that
they can recover fees and costs under the FLSA.’’); Black, 2011
U.S. Dist. LEXIS 99428 at *67 (‘‘The amount of ‘potential dam-
ages’ Plaintiff can individually obtain from DFS is simply irrel-
evant to the substantive unconscionability inquiry.’’).

30 See, e.g., Lawson v. Life of the South Ins. Co., 648 F.3d
1166, 1167 (11th Cir. 2011) (‘‘A rule of contract law is that one
who is not a party to an agreement cannot enforce its terms
against one who is a party.’’).

31 Chavez, 2011 U.S. Dist. LEXIS 116630 at *15.
32 In re Apple & ATTM Antitrust Litig., 2011 U.S. Dist.

LEXIS 138539 (N.D. Cal. Dec. 1, 2011) (court allowed non-
signatory Apple to move to compel arbitration of antitrust con-
spiracy alleged against it and co-conspirator ATTM).
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class members signed such agreements and enforcing
those agreements, rather than to the resolution of plain-
tiffs’ legal claims—which themselves are complex.33

In general, it’s still too early to conclusively deter-
mine the overall effect of Concepcion on class action fil-

ings. (While there are numerous published opinions, fil-
ing data for the second half of 2011 is not yet available.)
But it does appear that, for now, while Concepcion has
not killed the class action, it is helping to corral those
class actions in credit card, cell phone, and labor cases
where the plaintiffs and defendants had already agreed
to arbitrate their claims.

33 Pablo v. Servicemaster Global Holdings Inc., 2011 U.S.
Dist. LEXIS 87918, *6 (N.D. Cal. Aug. 9, 2011).
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