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D E R I VAT I V E E Q U I TA B L E S U B R O G AT I O N

Derivative Equitable Subrogation and the Implications of Joondeph v. Hicks

BY HEATHER S. NASON

I. Introduction.

T he rising number of foreclosures over the past few
years has spurred an increase in the number of dis-
putes among lenders and other lien holders re-

specting the priority of their liens. One such dispute in-
volves equitable subrogation, a lender’s right to subro-
gate the lien priority of an otherwise senior lien holder
for equitable purposes. In June 2010, the Colorado Su-
preme Court set itself apart from a long-standing,
though relatively unchallenged, ruling on equitable sub-
rogation that had been decided in the United States
Third Circuit Court of Appeals in 1996. The Colorado
Supreme Court in Joondeph v. Hicks2 failed to recog-
nize the doctrine of ‘‘derivative equitable subrogation,’’
which was a right afforded to the owner and purchaser
of real property under the United States Third Circuit
Court of Appeals in U.S. v. Avila.3 Differences in the
two opinions appear to be derived from the courts’ vary-
ing interpretations of the nature of equitable subroga-
tion and offer a basis for analyses of derivative equi-
table subrogation in other jurisdictions.

2 235 P.3d 302 (Colo. 2010).
3 88 F.2d 229 (3rd Cir. 1996).
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II. Defining Derivative Equitable Subrogation. Derivative
equitable subrogation has been defined as the ability of
an owner of real property to convey its rights of equi-
table subrogation to a subsequent purchaser by war-
ranty deed.4 Equitable subrogation, in the context of
real property, is an equitable remedy that permits a pur-
chaser or lien holder to ‘‘step into the shoes’’ of a senior
lien holder when it satisfies a senior lien on real prop-
erty but fails to satisfy a junior lien.5 In most states, eq-
uitable subrogation is only available to individuals with-
out actual notice of the existing lien6 and is not avail-
able if there is no injustice to the rights of junior lien
holders or third parties.7 Equitable subrogation pre-
vents an unknowing purchaser or lien holder from for-
feiting its anticipated lien priority, providing it some re-
lief from its mistake. The courts have adopted three pri-
mary approaches to the treatment of equitable
subrogation: (1) the Restatement (Third) of Property:
Mortgages (‘‘Restatement’’) position that actual or con-
structive knowledge of the intervening lien is irrelevant
and not a bar to equitable subrogation; (2) the majority
position that actual knowledge of an intervening lien
bars equitable subrogation, though constructive knowl-
edge does not; and (3) the minority position that equi-
table subrogation may not be granted if the individual
had either actual or constructive knowledge of the in-
tervening lien.8 Its application, which often involves a
fact-intensive weighing of the equities, has created dif-
ficulties for real property practitioners and title insurers
looking for certainty and predictability.9

III. United States v. Avila - an Extension of Unpredictabil-
ity. In United States v. Avila10, real property sold to Mr.
and Mrs. Avila was encumbered by five liens, including
a Federal tax lien in fifth priority lien position.11 The
first four liens were satisfied at closing but the tax lien
was not satisfied because the Avilas’ title company be-
lieved that the lien was invalid.12 The Internal Revenue
Service (IRS) filed suit against the Avilas to enforce the
tax lien.13 While litigation was pending, the Avilas
transferred the property to James and Julia Diemers by
deed.14 The Diemers were aware of the tax lien.15 The
Third Circuit Court of Appeals, applying New Jersey
law, which bars the application of equitable subroga-
tion to parties with actual knowledge of the existing

lien, held that the Avilas, who had no actual knowledge
of a valid tax lien at the time it purchased the property,
were entitled to be equitably subrogated over the exist-
ing tax lien.16 In addition, the deed of the property from
the Avilas to the Diemers transferred all of the Avilas’
rights in the property, including their rights of equitable
subrogation over the tax lien, even though the Diemers
had actual knowledge of the lien at the time they pur-
chased the property.17 In its decision, the Court focused
on three primary arguments: (1) the IRS would not be
unjustly enriched by allowing the transfer of the equi-
table subrogation rights from the Avilas to the Diemers;
(2) the relevant party’s knowledge of the junior encum-
brances must be that of the initial grantees or mortgag-
ees, i.e., the Avilas, and not that of their successors in
interest, the Diemers; and (3) if the Avilas had been es-
topped from transferring their rights to the Diemers,
the Avilas would have owned a greater interest in the
property than they could convey, which would have
been incongruous with other decisions of the state
courts.18

IV. Joondeph v. Hicks – a Break Away From Avila. More
recently, the Colorado Supreme Court failed to recog-
nize derivative equitable subrogation as an available
remedy.19 Certain real property owned by Robert
Grubbs was encumbered by three deeds of trust and a
fourth position judgment lien benefiting Donald
Hicks.20 Grubbs sold the property to Kent and Jennifer
Londre.21 At closing, the three deeds of trust were paid
but Hicks’s judgment lien was not paid because the title
company failed to discover Hicks’s lien.22 Hicks dis-
puted Londre’s right to be equitably subrogated over
Hicks’s lien but ultimately, the Colorado Supreme
Court ruled that Mr. and Mrs. Londre and their mort-
gagee had a right of equitable subrogation over Hicks’s
judgment lien.23 Three months before the Hicks ruling
however, Londres transferred the property to Shirley
and Brian Joondeph by warranty deed.24 The Joonde-
phs and their lender were aware of the pending lawsuit
and equitable subrogation claim against Hicks.25 Hicks
again filed suit to challenge the Londres’ right to trans-
fer their right of equitable subrogation over his judg-
ment lien to Mr. and Mrs. Joondeph and the trustee of
their deed of trust.26 The Supreme Court of Colorado
denied the application of equitable subrogation to Mr.
and Mrs. Joondeph, holding that their actual knowledge
of Hicks’s judgment lien defeated the application of eq-
uitable subrogation.27 The Colorado Supreme Court
further held that Colorado’s narrow view of equitable
subrogation should apply only to parties involved in the
initial transaction.28

V. Recognition of Derivative Equitable Subrogation Origi-
nates in the Court’s Interpretation of Equitable Subrogation.

4 Joondeph at 305.
5 First Fed. Sav. Bank v. United States, 118 F.3d 532 (7th

Cir. 1997); Montoya v. Litton Loan Servicing (In re Beltramo),
367 B.R. 825. 831 (Bankr. D. N.M. 2007); Taxel v. Chase Man-
hattan Bank (In re Deuel), 361 B.R. 509, 512 (B.A.P. 9th Cir.
2006).

6 Hicks v. Londre, 125 P.3d 452, 458 (Colo. 2005).
7 BMW Fin. Servs. V. Bill Heard Enters. (In re Bill Heard

Enters.), 423 B.R. 771, 780 (Bankr. N.D. Ala. 2010); Dade
County Sch. Bd. V. Radio Station Wqba, 731 So. 2d 638, 646
(Fla. 1999); In re Southwest Equip. Rental, 193 B.R. 276,
283-84 (E.D. Tenn. 1996); Mort v. United States, 86 F.3d 890,
894 (9th Cir. Nev. 1996).

8 John C. Murray, Equitable Subrogation: Can a Refinanc-
ing Mortgagee Establish Priority Over Intervening Liens?, 45
Real Prop. Prob. & Tr. J. 249, 251-52 (2010).

9 John C. Murray, 45 Real Prop. Prob. & Tr. J. at 280 (2010).
10 88 F.2d 229.
11 Id. at 231.
12 Id.
13 Id. at 232.
14 Id. at 232, 237.
15 Id. at 237.

16 Id. at 239.
17 Id. at 237.
18 Id. at 238.
19 Joondeph, 235 P.3d 303.
20 Id. at 305.
21 Id.
22 Id.
23 Hicks v. Londre, 125 P.3d 452 (Colo. 2005).
24 Joondeph, 235 P.3d at 305.
25 Id.
26 Id.
27 Id. at 308.
28 Id.
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The varying applications of derivative equitable subro-
gation in Avila and Joondeph shed light on the various
interpretations of equitable subrogation itself. Under
Avila, equitable subrogation is a right in the land that is
transferrable by deed without specific reference in the
deed or separate assignment.29 Under Joondeph, on the
other hand, equitable subrogation is an individual right
that does not attach to the land.30 The stark contrast be-
tween the Courts’ characterizations of equitable subro-
gation is related to the states’ prior holdings on the fa-
vorability of the application of the doctrine. While both
New Jersey and Colorado deny equitable subrogation
rights to individuals with actual knowledge of existing
liens, their treatment of the doctrine otherwise is quite
different.31 The Joondeph Court recognized that Colo-
rado’s limited application of equitable subrogation was
what primarily distinguished Joondeph from Avila.32

The Court stressed that Colorado and New Jersey differ
because Colorado requires the court to consider the
overall equity of each case.33 In Colorado, the applica-
tion of equitable subrogation may also be limited where
the beneficiary of the doctrine was negligent or a so-
phisticated party.34 In New Jersey, on the other hand,
equitable subrogation is ‘‘highly favored’’ and not even
negligence is a bar to equitable subrogation if the rights
of intervening third parties are not impeded.35

VI. What Joondeph Means to Real Estate Practitioners
and Title Insurers. Disputes over equitable subrogation
involving mortgage liens have become much more
prevalent since the inception of the mortgage crisis. As
property values diminish, there is less security available
to lien holders and as a result, many lenders are becom-
ing more sensitive to the priority of their liens. As dis-
putes involving equitable subrogation increase, courts
are being called on to interpret it under more diverse
fact patterns, which ultimately requires a more precise
understanding of the doctrine. Joondeph provides a
framework for analyzing derivative equitable subroga-
tion by providing an alternative to Avila. In addition,
Joondeph provides a basis for a more precise under-
standing of the character of equitable subrogation itself,
particularly as to whether the right is vested in land or
in the individual.

The Colorado Supreme Court’s ruling in Joondeph
may be a minor consolation to real estate practitioners
and title agents struggling with the uncertainty of the
varying interpretations of equitable subrogation, which
was compounded by Avila. As explained in a recent ar-
ticle authored by John C. Murray, vice-president and

special counsel to First American Title Insurance Com-
pany and published by the American Bar Association,
equitable subrogation promotes unpredictability in
mortgage priority, clouds real property records, and
creates headaches for title insurers.36 Derivative equi-
table subrogation extends this unpredictability and fos-
ters notice difficulties by allowing equitable subroga-
tion rights to be transferred to subsequent purchasers
and mortgagees with nothing more than a warranty
deed recorded in the land records. Under Joondeph, al-
though the uncertainty associated with equitable subro-
gation itself remains, a court would still have to rule on
the equities of each case, which would likely provide
more notice to a title insurer than a transfer under
Avila.

The Court’s recent ruling in Joondeph also avoids
other problematic issues created under Avila associated
with the rights of lien holders when equitable subroga-
tion benefits are transferred to a mortgagee. For ex-
ample, a paradox results when a mortgagee’s right of
equitable subrogation, like that of the owner under
Avila, is considered an interest in property. A mortgag-
ee’s right to favored lien priority in a mortgage (which
typically is not in itself an interest in property) could
vest the mortgagee with an interest in that property. Al-
though the Avila Court did not rule on the question, it
did indicate that a mortgagee could be entitled to obtain
an interest in the property through equitable subroga-
tion.37 Another question that arises is whether an
owner of real property could, by deed to a subsequent
purchaser, pass the owner’s equitable subrogation
rights to the purchaser’s mortgagee. This was argued
by Hicks in Joondeph, though the Colorado Supreme
Court ultimately determined it unnecessary to reach the
issue.38

VII. Conclusion. Joondeph and Avila provide alterna-
tive frameworks for an analysis of the character of eq-
uitable subrogation and a basis for predicting potential
cases of derivative equitable subrogation in various ju-
risdictions. It appears likely that derivative equitable
subrogation would be permissible in those jurisdictions
adopting the expansive Restatement position. Alterna-
tively, in those jurisdictions following the limited mi-
nority approach, it appears unlikely that derivative eq-
uitable subrogation would be recognized. Finally, for
those states holding the majority approach, the courts’
respective interpretations of equitable subrogation,
whether ‘‘highly favored’’ as in New Jersey or ‘‘limited’’
as in Colorado, may ultimately determine whether de-
rivative equitable subrogation will be recognized in
their respective jurisdictions.

29 Avila, 88 F.2d 229.
30 Joondeph, 235 P.3d 303.
31 Id. at 308.
32 Id.
33 Id. at 308.
34 Green Tree Servicing v. U.S. Bank National Assoc., 192

P.3d 1014, 1020 (Ct. App. Colo. Div. 4 2007).
35 U.S. Bank Nat’l Assn v. Hylton, 403 N.J. Super 630, 637

(NJ 2008); First Union Nat’l Bank v. Nelkin, 354 N.J. Super.
557, 565-66 (App. Div. 2002).

36 John C. Murray, 45 Real Prop. Prob. & Tr. J. at 280
(2010).

37 Avila at 239-240 (the court remanded the matter to the
lower court to determine what interest, if any, the mortgagee
may have in the property).

38 Joondeph, 235 P.3d at 308 n.2.
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