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Right of Publicity Statute Considered 
in North Carolina
BY RICK CONNER AND CORBY ANDERSON

From the famous to the infamous, anyone
can claim an “intellectual property” right in
the commercial value of his or her identity.
These claims are being asserted far more fre-
quently today than ever before, often as right
of publicity claims under state law and false
advertising claims under federal trademark
law. To date, North Carolina has afforded
only common law protection against unau-
thorized commercial exploitation of a per-
son’s identity, through decisions recognizing a
right of privacy. But the North Carolina
General Assembly is considering a “Right to
Publicity Act” that would permit individuals
to control others’ use of their identities for
commercial purposes, even after death. The
issue now before the legislature is how to bal-
ance an individual’s property right in protect-
ing the use of his or her identity against the
First Amendment interests of reporting news
and communicating ideas through parody
and other forms of artistic expression. 

This article gives a brief overview of how
the right of publicity has developed and how
courts and lawmakers have balanced that
right with First Amendment interests in free-
dom of expression. It then looks at North
Carolina’s law in this area, including the right
of privacy now recognized under common
law and the new right of publicity legislation
being considered by the General Assembly. 

It All Began with 
Baseball Cards
The term “right of publicity” was coined

in a 1953 court decision that involved base-
ball players’ rights to prevent use of their like-
nesses and playing statistics on baseball cards
without their permission. In that case,
Haelan Labs, Inc. v. Topps Chewing Gum,
Inc. 202 F.2d 866, 868 (2d Cir. 1953), the
U.S. Court of Appeals for the Second Circuit
held that “in addition to and independent of
[the] right of privacy . . . a man has a right in
the publicity value of his photograph, i.e., the
right to grant the exclusive privilege of pub-
lishing his picture … This right might be
called a ‘right of publicity’.” 

The United States Supreme Court
expressly recognized the right of publicity in

1977, in a case brought by a circus performer
whose “human cannonball” act was taped
and broadcast in its entirety on television
news. See Zacchini v. Scripps-Howard
Broadcasting Co., 433 U.S. 562 (1977).
Although the human cannonball’s claim
against the broadcaster was for false light
invasion of privacy, the court held that his
right of publicity was entitled to protection
distinct from his right of privacy, as a proper-
ty right under state law. This holding not
only ensured compensation for the per-
former, the court reasoned, but also provided
“an economic incentive for him to make the
investment required to produce a perform-
ance of interest to the public.” Id. at 576.

There have been many high profile battles
over the right of publicity in the years since
then, particularly in the sports and entertain-
ment field. These battles have involved the
right to protect many different aspects of a
person’s identity, such as a name, a likeness,
or even a voice. Here are but a few examples:

• Actor Woody Allen recently agreed to a 
$5 million settlement with American 
Apparel over an unauthorized advertise-
ment that featured an image of Allen in 
Manhattan dressed up as a rabbi, taken 
from the film “Annie Hall.” Allen claimed 
the advertisement falsely implied that he 
endorsed a clothing line known for its racy 
advertising. See Associated Press, Woody 
Allen, American Apparel settle suit for 
$5M, Los Angeles Times, May 18, 
2009.

• Former NFL quarterback Joe Montana 
sued the San Jose Mercury News, claiming 
it violated his right of publicity by selling 
posters featuring his image, taken from 
the newspaper’s regular editions covering 
the Super Bowl. The California Court of 
Appeal affirmed summary judgment for 
the newspaper, finding that the posters 
depicted a newsworthy event and did not 
falsely claim any endorsement by 
Montana, and that the newspaper had a 
constitutional right to promote itself by 
reproducing its news stories. See Montana 

v. San Jose Mercury News, Inc., 34 Cal. 
App. 4th 790 (Cal. Ct. App. 1995).

• After singer Tom Waits refused an offer 
to lend his voice to an advertising jingle 
for Frito Lay’s Doritos chips, an advertis-
ing agency found a “sound-alike” 
performer who replicated his voice for the 
jingle. The U.S. Court of Appeals for the 
Ninth Circuit affirmed a jury’s award to 
Waits of $375,000 in compensatory 
damages and $2 million in punitive 
damages for this misappropriation-by-
imitation of his voice. See Waits v. Frito-
Lay, Inc., 978 F.2d 1093 (9th Cir. 1992).

• Marilyn Monroe’s estate recently lost a 
long legal battle with several photogra-
phers when the U.S. District Court for 
the Central District of California ruled 
that the estate of the famous actress does 
not own her publicity rights. When 
Monroe died, there was no statutory right 
of publicity, and the common law right 
terminated at death. Even though 
California later passed a statute creating 
retroactive post-mortem publicity rights, 
the court held that this law did not protect 
Monroe because she was not domiciled in 
California when she died. See Milton H. 
Greene Archives, Inc. v. CMG 
Worldwide, Inc., 568 F. Supp.2d 1152 
(C.D. Cal. 2008).

State Law Protections
Today, the right of publicity has been rec-

ognized in the majority of states, by statute or
common law or both. At least 20 states have
adopted some form of right of publicity
statute, including Arizona, California,
Florida, Illinois, Indiana, Kentucky,
Massachusetts, Nebraska, Nevada, New York,
Ohio, Oklahoma, Pennsylvania, Rhode
Island, Tennessee, Texas, Utah, Virginia,
Washington, and Wisconsin. See J. Thomas
McCarthy, The Rights of Publicity and Privacy
§ 6:8 (2nd ed. 2005); Ariz. Rev. Stat. § 12-
761. North Carolina may become the 21st
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state to do so, with legislation now pending
(discussed in detail below). In addition, at
least 19 states have recognized a right of pub-
licity under common law, including
Alabama, Arizona, California, Connecticut,
Florida, Georgia, Hawaii, Illinois, Kentucky,
Michigan, Minnesota, Missouri, New Jersey,
North Carolina, Ohio, Pennsylvania, Texas,
Utah, and Wisconsin. See McCarthy, The
Rights of Publicity and Privacy § 6:3; Flake v.
Greensboro News Co., 195 S.E. 55 (N.C.
1938) (discussing it as a privacy right).

Although the elements of a right of pub-
licity claim differ from state to state, essen-
tially, the claim requires a showing that: (1)
the plaintiff has an economic interest in his or
her identity, and (2) the defendant has com-
mercially exploited that identity without the
plaintiff ’s consent.

Some states’ laws offer a broad scope of
coverage, while others are narrowly drawn.
(Arizona’s law, for example, is limited to pro-
tection of soldiers.) See Ariz. Rev. Stat. § 12-
761. Some states’ laws include a post-mortem
protection, while others do not. In Tennessee
– the state that Elvis Presley called home –

the right can exist forever, as long as there is
no significant interruption in use. See Tenn.
Code Ann. § 47-25-1104. Other states rec-
ognize post-mortem rights that last for as
long as 100 years. See, e.g., Ind. Code § 32-
13-1-8.

There is no federal statute recognizing a
right of publicity – at least not yet. But as dif-
ferences in states’ laws proliferate, the move-
ment for federal legislation may grow. 

Federal Lanham Act Claims
In addition to state law remedies, federal

trademark law offers another means of pro-
tecting the commercial value of a person’s
identity from unauthorized exploitation. The
Lanham Act creates a civil cause of action for
false advertising against anyone who identi-
fies a product or service in a way that is like-
ly to confuse or deceive consumers about its
origin, affiliation, or sponsorship. See 15
U.S.C. § 1125(a).

The Lanham Act is used primarily to pro-
tect intellectual property rights in trademarks
for goods and services. But individuals can
also use the Lanham Act to protect their eco-

nomic interests in their “personas,” just as
any trademark holder would.  Plaintiffs have
pursued false advertising claims under the
Lanham Act in connection with music,
movies, books, and other artistic works that
fall under the mantle of the First
Amendment. As one court explained: “The
purchaser of a book, like the purchaser of a
can of peas, has a right not to be misled as to
the source [or endorsement] of the product.”
See Rogers v. Grimaldi, 875 F.2d 994 (2d
Cir. 1989).

To prove false advertising under the
Lanham Act, a plaintiff must show that the
defendant’s unauthorized use of her name is
likely to cause confusion among consumers
as to her “affiliation, connection, or associa-
tion” with the defendant’s goods or services,
or as to her participation in the “origin, spon-
sorship, or approval” of the defendant’s goods
or services.  See 15 U.S.C. § 1125(a)(1)(A).
The First Amendment may provide a defense
to these false advertising claims. In consider-
ing that defense, courts have, broadly speak-
ing, relied on three different tests for balanc-
ing Lanham Act interests against First
Amendment interests: (1) likelihood of con-
fusion; (2) alternative avenues of communi-
cation; and (3) artistic relevance. 

The “likelihood of confusion” test looks
only at the factors used in traditional trade-
mark cases to assess likelihood of confusion,
including: strength of the plaintiff ’s mark;
relatedness of plaintiff ’s and defendant’s
goods; similarity of their marks; evidence of
actual confusion by consumers; channels
used for marketing the products; the likely
degree of care in making purchasing deci-
sions; defendant’s intent in choosing the
allegedly infringing mark; and likelihood of
expansion of the product lines involved. This
test gives no weight to First Amendment con-
cerns, based on the premise that there is no
constitutional right to engage in misleading
speech. See, e.g., Dr. Seuss v. Penguin Books
USA, Inc., 109 F.3d 1394 (9th Cir. 1997);
Elvis Presley Enters., Inc. v. Capece, 141
F.3d 188 (5th Cir. 1998).

The “alternative avenues of communica-
tion” test is based on the premise that free
speech rights do not trump a plaintiff ’s prop-
erty right in her identity so long as “adequate
alternative avenues of communication exist.”
For example, the U.S. Court of Appeals for
the Second Circuit in Dallas Cowboys
Cheerleaders, Inc. v. Pussycat Cinema, Ltd.
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held that that the First Amendment did not
protect the use of a distinctive cheerleader’s
uniform in the pornographic film “Debbie
Does Dallas” because there were “numerous
ways” in which defendants could comment
on “sexuality in athletics” without infringing
the plaintiff ’s trademark. See Dallas
Cowboys Cheerleaders, Inc. v. Pussycat
Cinema, Ltd., 604 F.2d 200, 206 (2d Cir.
1979).

The Second Circuit devised this test, but
the Eighth Circuit has used it as well. See,
e.g., Mutual of Omaha Ins. Co. v. Novak,
836 F.2d 397 (8th Cir. 1987).

Finally, the “artistic relevance” test pro-
vides that an artistic use of a person’s name in
a title is protected under the First
Amendment unless the name has “no artistic
relevance to the underlying work whatsoev-
er.” If the name does have artistic relevance,
its use would be protected unless the title is
explicitly misleading about the source or con-
tent of the work. See Rogers, supra. The
Second Circuit devised this standard after
concluding that the alternative avenues test it
had created a decade earlier was not protec-
tive enough of the public’s interest in free
expression. 

A notable example is the case of Rogers v.
Grimaldi, in which dancer Ginger Rogers
claimed her right of publicity was infringed
by a movie titled “Ginger and Fred,” about
the reunion of two aging cabaret dancers
given those nicknames because they imitated
Rogers and Fred Astaire in their act. The
Second Circuit rejected Rogers’s right of pub-
licity claim because it concluded that the
movie’s title was closely related to the movie’s
content and was not a disguised advertise-
ment. It rejected Rogers’s false advertising
claim because it concluded the movie’s title
did not indicate that she endorsed the film or
had a role in producing it. The Second
Circuit said it developed this more First
Amendment-friendly test because “[t]he sub-
tleties of a title can enrich a reader’s or a view-
er’s understanding of [a] work,” and thus “the
expressive elements of titles require more pro-
tection than the labeling of ordinary com-
mercial products.” Id. at 998.

This artistic relevance standard has been
endorsed by the Ninth Circuit, See Mattel,
Inc. v. MCA Records, Inc., 296 F.3d 894
(9th Cir. 2002) by the Fifth Circuit, See
Westchester Media v. PRL Holdings, Inc.,
214 F.3d 658 (5th Cir. 2000) and by the
Sixth Circuit. See Parks v. LaFalce Records,
329 F.3d 437 (6th Cir. 2003). In the Sixth

Circuit case, Parks v. LaFalce Records, civil
rights icon Rosa Parks sued the rap group
OutKast for the 1998 release of a song titled
“Rosa Parks” on their “Aquemini” album.
The lyrics of “Rosa Parks” do not mention
Parks by name, but the “hook,” or chorus,
includes the phrase “Ah, ha, hush that fuss.
Everybody move to the back of the bus.”
Parks objected to the use of her name in asso-
ciation with music that contains “profanity,
racial slurs, and derogatory language directed
at women” and asserted right of publicity,
defamation, and false advertising claims,
among others. Although a federal district
court dismissed Parks’s claims, the Sixth
Circuit reversed, holding that she had viable
claims for right of publicity and false adver-
tising, but that fact issues barred summary
judgment on the First Amendment defenses
to those claims. Unlike the Second Circuit in
Rogers, however, the Sixth Circuit rejected
the argument that the First Amendment pro-
tects Outkast’s choice of title. Although
music is “firmly ensconced within the protec-
tions of the First Amendment,” the court
said, that constitutional protection “cannot
permit anyone who cries ‘artist’ to have carte
blanche when it comes to naming and adver-
tising his or her works, art though it may be.”
Id.at 447.

Defendants predict that plaintiffs’ victo-
ries in these cases will make it easier for pub-
lic figures to use the right of publicity and
trademark law to censor speech. Judge Alex
Kozinski warned of this in his dissent in
White v. Samsung Electronics America, Inc.
(a lawsuit brought by game show host Vanna
White against Samsung over its VCR ad
showing a female robot poised to turn a letter
in “Wheel of Fortune”):

Intellectual property rights aren’t free: 
They’re imposed at the expense of future 
creators and of the public at large. Where 
would we be if Charles Lindbergh had an 
exclusive right in the concept of a heroic 
solo aviator? . . . . If every author and 
celebrity had been given the right to keep 
people from mocking them or their work? 
Surely this would have made the world 
poorer, not richer, culturally as well as 
economically.

This is why intellectual property law is full
of careful balances between what’s set aside
for the owner and what’s left in the public
domain for the rest of us: [Limits on an intel-
lectual property owner’s rights] . . . let the

public use something created by someone
else. But [these limits] are necessary to main-
tain a free environment in which creative
genius can flourish. See White v. Samsung
Electronics America, 989 F.2d 1512 (9th Cir.
1993) (Kozinski, J., dissenting).

North Carolina’s 
Common Law Protection
North Carolina has little common law in

the area of publicity rights, and what law
there is treats the right as a privacy right. The
right of publicity was first recognized in
North Carolina by the Supreme Court in
Flake v. Greensboro News Co. See Flake v.
Greensboro News Co., 195 S.E. 55
(N.C.1938). The case involved the publica-
tion of a photograph of Nancy Flake, a singer
who performed with local orchestras, in an
advertisement that misidentified her as a dif-
ferent sort of performer. The photo of Flake
in a bathing suit appeared in an advertise-
ment jointly sponsored by the North
Carolina Theatres and Melts Bakery for the
“Folies de Paree,” a “sparkling Parisian
Revue” that featured Sally Payne as its leading
lady. The advertisement read: “Keep that
Sylph-Like Figure by eating More Melts Rye
and Whole Wheat Bread, says Mlle. Sally
Payne, exotic red haired Venus.” Id. at 58.
The photo of Flake had been taken by
Columbia Broadcasting System. The newspa-
per used it by mistake and without her con-
sent. Flake claimed it “tended to connect her
with the Folies, which she characterized as “a
theatrical troop [sic] organized in the city of
Chicago and composed of the cheapest class
of chorus girls.” Id. (As the court noted,
another photo from Flake’s bathing suit
photo shoot, showing her in a “recumbent
position,” appeared in advertisements in the
magazine “Popular Songs” with the text
“Nifty Nancy Flake, in this fetching attire,
proves that singers who have what it takes can
be equally alluring flirting with the high seas
or the high C’s.”). Id. at 58-59.

Flake’s lawsuit alleged that the publication
misidentifying her as Sally Payne was libelous
and violated her right of privacy. The court
held that her libel claim should have been
dismissed, but that her right of privacy had
been violated by the unauthorized use of her
image in the ad for the Folies de Paree. The
court concluded: “If it be conceded that the
name of a person is a valuable asset in con-
nection with an advertising enterprise, then it
must likewise be conceded that his face or
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features are likewise of value. Neither can be
used without the consent of the owner with-
out giving rise to a cause of action.” The mis-
take, which the newspaper quickly corrected
and apologized for, would entitle Flake to
nominal damages only, the court concluded.
Id. at 64.

A later Court of Appeals decision, Barr v.
Southern Bell Telephone and Telegraph
Co., See Barr v. Southern Bell Telephone
and Telegraph Co., 185 S.E.2d 714 (N.C.
Ct. App. 1972) applied the misappropriation
of a right to privacy in the context of an
advertisement that was published with the
plaintiff ’s consent but that misidentified him.
In that case, plaintiff Phillip Barr, then 23
years old, had consented for his name and
photograph to be used in a Yellow Pages
advertisement for his employer’s rug cleaning
company. The telephone company mistaken-
ly published the ad with a photo of another,
“much older” man over Barr’s name. Barr
claimed it was “very nauseating” for him hav-
ing to explain repeatedly to customers that he
was not the man depicted in the ad. The
Court of Appeals, in reversing summary
judgment for the phone company, held that
this evidence “would justify, although not
compel,” a finding that the company had
exceeded the scope of Barr’s consent and thus
invaded his right of privacy, which could
entitle him to nominal damages even though
he might not be able to show special dam-
ages. Id. at 717.

As these cases illustrate, the right of priva-
cy, like the right of publicity, can be used to
protect not only the ability to profit from
one’s image, but also the ability to control
how one’s image is commercialized. 

North Carolina’s Proposed 
“Right to Publicity Act”
The proposed “Right to Publicity Act”

now under consideration in the North
Carolina General Assembly would expand
the common law right first recognized in
Flake by recognizing a right to publicity that
survives death and extending additional
remedies for violation of that right. Identical
bills have been introduced in both houses of
the General Assembly as Senate Bill 366 and
House Bill 327. 

According to Rep. Melanie Wade
Goodwin, sponsor of House Bill 327, the leg-
islation was first championed by former Rep.
Karen Ray, who said the issue was brought to

her attention by members of the NASCAR
community who were concerned that drivers
could not adequately protect their publicity
rights under existing law. Goodwin said that
during discussions about the proposed bill,
several legislators said they had been contact-
ed by military families upset that the names
of loved ones killed in battle were being used
on t-shirts and other items without their per-
mission.

The bill, which Ray says was modeled
after California’s right to publicity law, was
introduced in the General Assembly in
March 2009. As it is currently written, the
proposed Right to Publicity Act would create
a statutory right to publicity that would be
violated by “knowingly us[ing] another indi-
vidual’s personality for commercial purposes
without obtaining prior consent.” Protected
characteristics of an individual’s “personality”
would include any attribute that serves to
identify that person to “an ordinary, reason-
able viewer or listener,” including the person’s
name, voice, signature, photograph, image,
portrait, likeness, or “distinctive appearance.”
An individual’s personality would be deemed
to be used for a “commercial purpose” when
it is used in connection with advertising, sell-
ing or soliciting purchases of goods or servic-
es, fundraising, or other commercial activi-
ties. 

The statutory right to publicity would be
a property right that could be conveyed to
others by contract, license, gift, trust, will, or
intestate succession. A person’s publicity
rights would extend 70 years beyond death.
Anyone claiming to be a successor to the
publicity rights of a deceased individual
would be required to register this claim with
the Secretary of State’s Office, which would
maintain on its web site a registry of those
claiming to be successors in interest to pub-
licity rights. Registration would be required
to assert a post-mortem claim. 

A plaintiff who proves a violation of the
act would be entitled to recover either $1,000
or actual damages resulting from the unau-
thorized use, whichever is greater. “Actual
damages” would include any profits made by
a defendant from the unauthorized use. To
prove actual damages, the plaintiff would
only be required to present proof of gross rev-
enue attributable to the unauthorized use.
The defendant then would have the burden
to show any expenses deductible from that
amount. 

Like the common law right to publicity,
the proposed act would provide for injunctive
relief. The current proposal also includes a
strong deterrent by entitling the prevailing
party to recover its attorneys’ fees and costs,
as well as punitive damages upon a showing
of willful or wanton conduct.

The proposed act contains several express
exceptions. Consent to use an individual’s
right to publicity would not be required for:

(1) A play, book, magazine, newspaper,
musical composition, radio or television pro-
gram, single and original work of art, work of
political or newsworthy value, audiovisual
work other than a video game, or an adver-
tisement or commercial announcement for
any of these works, if it is fictional or nonfic-
tional entertainment, or a dramatic, literary,
or musical work.

(2) Any news, public affairs, or sports
broadcast or account. 

The proposed act also would provide lim-
ited immunity from liability for owners of
“any medium used for advertising,” as long as
they could show they had no knowledge of
any unauthorized use.

Non-residents would be eligible for pro-
tection, as the proposed legislation would
apply to any “act or event that occurs within
North Carolina, regardless of a personality’s
domicile, residence, or citizenship.” 

The proposed act is currently being
revised, Goodwin said, with input from
many interested groups, including the motor-
sports industry, military families, the North
Carolina Press Association, the Motion
Picture Association of America, Google, and
AOL. Goodwin said she hopes the legislation
will be passed this year and become effective
in January 2010. n
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