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Office Romance and the Love Contract
by Robert Washington

O

ffice romances can be a
headache for employers,
especially during party
season. Relationships
between members of staff can present
a number of risks to the business.
Commercial risks include a reduction
in productivity on the part of one or
both of the couple, or a perception of
favouritism or unfair treatment where
one half of the couple is in a more senior
role. These issues can affect team morale
as a whole. If a relationship ends, fallout
can include a rift between the members
of staff concerned, and possibly between
their friends and colleagues also.
These business risks can also represent
legal risks for the employer, for
example, if one of the employees in the
relationship gives preferential treatment
to the other, other members of staff may
have to pick up the slack, resulting in
a breakdown of trust and confidence
between them and the employer. If the
employer tries to take steps to limit
conflicts of interest arising from the
relationship, one of the employees
concerned could take this as unfair
treatment. If the relationship breaks
down and one party is unwilling to
accept this, possibilities of harassment
arise.
In the U.S., and increasingly in the U.K.,
employers have asked employees to enter
into “love contracts”, in which each
employee agrees with the company that
their relationship is consensual, and
that they have read and understood the
firm’s policies on standards of conduct,
and discrimination/harassment. The
existence of the love contract should
assist the employer in enforcing any steps
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it may later be required to take, to either
prevent or limit any fallout.
Whether or not a love contract is signed,
if there are conflicts of interest present
in the relationship, these issues should
be discussed with both employees, and
their agreement to a way forward should
be obtained. This may be through
changes to their working conditions,
such as a change in reporting lines,
or even a redeployment of one of the
employees. Wherever possible, such
action should be taken by agreement
with the employee, so that it forms a
contractual variation of their terms and
conditions. Care should be taken not to
inadvertently discriminate against one of
the employees (e.g. by asking the junior
employee to redeploy, which could be
discriminatory on grounds of age).
Ultimately, in the worst-case scenario,
it may be possible to dismiss on the
basis of “some other substantial reason”,
provided that such dismissal is effected
fairly, probably following a consultative
process and consideration of other
vacancies within the business. 
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The Office Christmas Party and
Workplace Social Media – A Transatlantic Perspective
by Jonathan Maude and Scott Cairns

A

s we enter the office Christmas
party season, employers will
be brushing off their various
policies which may be needed
over the next few weeks. These will
include the equal opportunities policies,
and probably disciplinary procedures.
However, an area that might not
immediately be thought of is that of
social media. In the run-up to any event,
and more likely following the event,
the use of social media will probably

increase significantly, and therefore
employers need to consider their
approach in relation to the use of social
media in the workplace in this context.
Over recent months there have been
numerous examples of reported
incidents where private emails have
“gone viral”. These emails spread around
the world incredibly quickly and can
cause severe embarrassment for both the
individual concerned and the company.
Equally troubling can be photographs
and comments posted on Facebook and
other social media sites.
The reported case of Mr. Gosden serves
as a useful reminder here. He forwarded
a racist email from his personal
computer to the personal computer
of one of his colleagues, Mr. Yates. Mr.
Gosden was employed by a charity
that helped rehabilitate drug users at a
prison. The charity worked very closely

with the Prison Service. It was Mr. Yates
who forwarded the email to another
Prison Service employee’s work email
address. The charity became aware of
Mr. Gosden’s conduct, and considered
his conduct in light not only of the
Prison Service’s internet usage, but
also its equal opportunities policy. It
was Mr. Gosden who was then subject
to disciplinary action, and whilst he
admitted that he had sent the “joke” or
“spam” email to Mr. Yates, his argument
was that he could not
be responsible for the
conduct of Mr. Yates.
However, the Prison
Service would not allow
Mr. Gosden back to work
at any of its sites, and
following a disciplinary
meeting, he was
dismissed on the basis
that further assignments
for him within the
prison community
would be impossible. By
forwarding the email
he had committed an
act of gross misconduct
which had brought the
charity’s reputation into
disrepute. The matter came before the
Employment Tribunal, and it agreed that
a reasonable employer could conclude
that Mr. Gosden had committed an
act of gross misconduct, and that his
actions could damage the charity’s
reputation or integrity. As a result, the
decision to dismiss was fair.
This case highlights particularly well the
risks which employers are exposed to
where employees take it upon themselves
to forward emails and engage in social
networking from the workplace. The
damage to an employer’s reputation can
be significant. There have also been a
number of examples of online or cyber
bullying and harassment. This may
increase during the Christmas party
season.
Under U.K. employment law, employers
can be responsible for the actions of
their employees, and they therefore face
liability for bullying and harassment

conducted by employees in the course
of their employment. Employers may be
able to defend complaints if they can
show they took steps to prevent acts of
bullying and harassment.
The liability can extend into employees’
private lives, if there is sufficient
connection between the incident and
the employer. Comments posted online
may give rise to a complaint against the
employer, if that employer has not taken
steps to prevent the behaviour in the
workplace, as in the case of Mr. Gosden.
When problems do arise, employers
must look to their policies and
procedures. In the U.K., this may
involve the grievance and disciplinary
procedures. However, prevention is better
than cure, so employers must ensure
policies on bullying and harassment,
equal opportunities and the use of IT
are up to date and communicated to
employees. Employers need to set the
standards for IT systems use, email,
instant messenger and internet access,
including social media.
Employers need to “disabuse” the
employee of the right to privacy in
the workplace, so the employer is then
able to monitor communications and
investigate thoroughly. Without such
safeguards in place it is unlikely that
employers will either be able to prevent
or deal with serious conduct concerns
appropriately. Finally, employees
should be trained on use of the systems,
and educated on reasonable levels of
behaviour.
Many similar rules apply in the U.S., but
there are some differences.
As in the U.K., employers should be
mindful of the potential for privacy
claims if they monitor employee use of
third-party social media sites and the
employees have an expectation of privacy.
For example, managers should generally
consult legal counsel before taking
actions such as: accessing passwordprotected equipment to monitor an
employee’s social media usage; joining a
social media site using a false name or
deceptive profile so others on the site do

not know the manager has joined; accessing a social media site
using a subordinate’s login information so that others on the
site do not know the manager is part of the group; requiring
an employee to show the manager what another employee
posted in a non-public section of a social media site; or taking
other actions that may interfere with an employee’s expectation
of privacy. In addition to creating privacy claims under state
law, these actions may also violate the U.S. Federal Stored
Communications Act.
Even when done legally, monitoring social media sites
can create legal issues. Social networking posts can reveal
information about an individual’s lifestyle, credit, etc.
Therefore, if an employer enlists a third party to search an
employee’s social networking posts, the Fair Credit Reporting
Act and similar state laws arguably apply. Some employers
have updated their FCRA disclosure and authorisation forms
to expressly cover social media sites to help ensure FCRA
compliance and to set up a potential defence to privacy claims.
But what do you do about even legally obtained information
employees may have posted? What if after the Christmas party
an employee posts photos of co-workers or managers engaging
in embarrassing behaviour. An employer’s monitoring of a
social media site can create challenging issues when employees
post information about allegedly unlawful discrimination,
harassment or other allegedly unlawful activity at the company.
When this occurs, the employer’s knowledge of the postings
can trigger the employer’s duty to investigate and respond
to the concerns under the company’s policies or applicable
laws. In addition, if company officials are identified to users
as being part of a social media site, then employees raising
concerns to the officials using the site may argue that their
communications should be covered by whistleblower statutes
to the same extent that other forms of communication with
management would be.
Moreover, even in the U.S. where most employees are
employed “at will”, disciplining an employee for their public
postings can be challenged in court or before an agency. For
example, companies need to be careful to avoid disciplining

“On both sides of the pond,
the impact of social media
on the workplace is a rapidly
evolving area, and employers
must stay up to date in
legal developments in any
jurisdictions in which they
do business.”

or terminating an employee for social media posts that are
“protected concerted activity” covered by the National Labor
Relations Act (the NLRA). This can require a highly factintensive inquiry.
Despite broad NLRA protections, social media policies can
generally still lawfully prohibit employees from: (i) disparaging
the company’s products to the public or customers (although
it likely cannot prohibit comments generally critical of the
company or management); (ii) disclosing the company’s trade
secrets; (iii) making maliciously false statements about the
company; (iv) making threats; and (v) engaging in harassment
or discrimination. Such policies, however, should be carefully
drafted and enforced.
Worldwide, only one in five employers has a policy on the use of
social media by employees. If you do not have a policy, consider
creating one. There are at least six reasons for adopting a
written policy for employees:
1.

Preventing defamation or damage to your brand image;

2.

Preventing disclosure of company proprietary information;

3.

Protecting against liability for employees’ statements/posts;

4.

Potential use in tribunals or other litigation;

5.

Preventing lost productivity from personal emailing or
“Facebooking” at work; and

6.

Researching suitability of candidates for employment.

So, on both sides of the pond, the impact of social media on
the workplace is a rapidly evolving area, and employers must
stay up to date in legal developments in any jurisdictions
in which they do business. The office party may provide a
firsthand experience, for which employers should be ready.
The watchword is “policy”, and if these are in place, employers
would have put themselves in the best position to prevent rather
than cure. 

Workplace Mediation:
Reducing The Cost Of Conflict Resolution
by Dan Peyton

C

hristmas is nearly upon us.
As many HR professionals
will tell you, Christmas
is not only the season for
family discord around the TV, it is
also the season for workplace conflicts,
whether arising from office Christmas
parties or a full and frank end-ofyear exchange of opinions between
colleagues. When dealing with the
aftermath, could there sometimes
be a better way of dealing with
these conflicts than through formal
disciplinary and grievance procedures
and, increasingly, litigation?

“What I don’t
like about office
Christmas parties
is looking for a
job the next day.”

is determined by the parties, not
the impartial mediator who uses
mediation skills to facilitate rather
than impose this resolution; it is
morally but not legally binding and
it is confidential. The mediator may
be external or a properly trained
employee from elsewhere within the
employer’s business.

There is no magic to the process
of mediation but its effectiveness
arises from a combination of
breaking the culture that has
– Phyllis Diller
developed in the U.K. of polarising
the positions of the parties to a
Available statistics seem to confirm
dispute through the traditional pretwo things. First, employers face an
litigation grievance and disciplinary
increasing number of Employment
procedures and by catching and dealing with potential
Tribunal claims, with an exponential increase in the costs
disputes as early as possible.
and management time involved in defending those claims.
It sounds simple because it is simple. It also sounds a little
Second, a significant proportion of cases presented to
“New Age” for many employers and hardened employment
the Employment Tribunal are capable of resolution and a
lawyers. The problem for the sceptics is that evidence suggests
further significant proportion appear to be considered by
that mediation works and is an effective and relatively
the claimants themselves to be without sufficient merit
inexpensive method of resolving workplace disputes.
to proceed to a final hearing and are withdrawn before
that stage.
There is an apparently growing view amongst businesses that
workplace mediation can play a valuable role in resolving
A recent Department for Business Innovation and Skills
workplace conflict; a 2008 CIPD survey found that 76% of
survey puts the average cost to businesses of defending such
respondents to the survey found workplace mediation to be
claims at “nearly £4,000” per claim. In contrast, research
an effective method of resolving workplace disputes, second
from 2008 published through the Department for Business
only to informal discussions between the parties to a dispute.
Innovation and Skills puts the mean cost to businesses in
In 64% of cases which were mediated, both parties remained
legal and professional fees for defending an Employment
in their employment, with the conflict either partly or
Tribunal claim at £8,009. Many businesses are likely to
completely resolved.
consider that these figures seem modest in comparison with
their experiences of the cost of defending such claims and
It is plain that there will be occasions when mediation is not
certainly they take no account of the cost and management
suitable, at least as the primary method of resolving disputes
time involved in litigation.
(for example, where the conflict may be effectively dealt with
by an even less formal method, such as informal discussion
Workplace mediation offers a potentially attractive and
between the parties, or where the appropriate or desired
effective alternative to this dilemma in certain circumstances.
outcome is a formal finding resulting in either exoneration
By “workplace mediation” we mean an informal and
or disciplinary action). However, it remains an under-used
voluntary process by which an impartial mediator facilitates
but potentially very effective method of resolving workplace
the resolution of a workplace dispute with the parties. The
conflict. 
key elements of a mediated resolution are that the solution

